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Healthcare settings: GP practice, hospital, aged care 

Target skills: confidence, knowing your role

Time: 15-20 mins

Module 1: The facts
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The aim of these resources is to support Victorian doctors  
to ‘have the conversation’ with patients about end of life  
decision making, engage patients in decisions about their care, 
and help them to undertake advance care planning. 

Currently the process of advance care planning frequently 
occurs in the context of serious medical illness. The aim of these 
resources is to encourage doctors to engage in advance care 
planning conversations with patients well before any diagnosis, 
when the patient is medically stable and thinking clearly.  
This emphasises a focus on patient-centered care and living  
well within the Victorian healthcare system. 

1.1 The aim of these resources 
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In today’s society, “the concept of a good death appears  
to have been superseded by the concept of a managed death, 
one that requires professional support and knowledge… 
resulting in the modern death becoming ‘cellular, private, 
curtained, individualised and obscured’’ (Buchan et al. 2011).

Death is a part of life and living, but the ‘management of death and dying’ has had a direct impact  
on the way in which society communicates, or avoids communicating about, end of life care.  
There is a profound taboo surrounding talking about death and dying, that it can be perpetuated  
by the way it is discussed by some doctors. 

It is common for many doctors to view death as a failure in medical care. This is reflected in the 
language used to describe death, for example, ‘he lost his battle with cancer’. If death is viewed  
as a failure in medical care, rather than an important part of life, patients are diverted from preparing 
for it (Smith 2000). This oversight eliminates the opportunity for patients to engage in discussions 
about the dying process and plan for a ‘good death’ based on their own preferences. 

Doctors are best placed to be at the forefront of a cultural shift in healthcare services and the 
broader community to promote the importance of talking about and planning for a ‘good’ death. 
Reinstating a personal approach to dying in health services will counteract the current medicalised, 
professionalised and sanitised deaths (Smith 2000) that so few patients want (Swerrisen et al. 2014).

1.2 The important role of doctors in advance 
care planning
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It is common practice for doctors to assist patients to plan, as much as possible, for a good birth. 
It is likely that the treating doctors will discuss elements such as the location and timing of the birth, 
and the values of expectant parents who may have particular preferences relating to how their  
child is brought into the world. Similarly, patients require assistance to plan, as much as possible,  
for a good death. 

But what is a good death? 

Richard Smith, doctor and former editor of the British Medical Journal, outlines the 12 principles  
of a good death: 

• To know when death is coming, and to understand what can be expected

• To be able to retain control of what happens

• To be afforded dignity and privacy

• To have control over pain relief and other symptom control

• To have choice and control over where death occurs – at home or elsewhere

• To have access to information and expertise of whatever kind is necessary

• To have access to any spiritual or emotional support required

• To have access to hospice care in any location – including at home, not only in hospital

• To have control over who is present and who shares the end 

• To be able to issue advance directives that ensure wishes are respected

• To have time to say goodbye, and control over other aspects of timing

• To be able to leave when it is time to go, and not to have life prolonged pointlessly 

Smith also highlights 3 key themes of a good death for patients, beyond simply being free of pain:

1.3 A good death

Control Autonomy

Independence
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Advance care planning is the process of planning for future health and personal care whereby 
a patient’s values, beliefs and preferences are made known to their family members, substitute 
decision makers and treating doctors. 

This process can involve writing an advance care plan that contains the patient’s clearly expressed 
values and preferences. An advance care plan can be used by doctors to inform clinical decision 
making when the patient becomes too unwell to participate directly. 

Advance care planning places the patient at the centre of care, involving them, their substitute 
decision maker, their family (if appropriate), carers and their doctors in medical and personal  
care decisions.

The advance care planning process can result in: 

• expression of personal values and preferences for treatment and care

• completion of a Refusal of Treatment Certificate

• appointment of a substitute decision maker. 

The advance care planning process can take place at any stage of an adult patient’s life. For people 
who are marginalised and disempowered in the face of medical decision making, advance care 
planning can be an empowering tool. Some suggested times to talk to patients about advance care 
planning are: 

• When a patient is making a will

• When a patient is considering organ donation

• When a patient has had a new baby

• When a patient has been diagnosed with a disease 

• When a patient is isolated and vulnerable 

• When a patient is curious about advance care planning and how it works

• When a patient has differing opinions, values or beliefs to their family members

Routine care should provide opportunities to discuss and review a patient’s wishes and preferences 
at clearly identified points along their care journey. 

The process of advance care planning in this resource has 4 steps: 

1.4 What is advance care planning?

DEVELOP RECORD REVIEW ACTIVATE
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The following flow chart and guide illustrate the dynamic nature of the advance care planning  
cycle and steps through the phases of developing, recording, reviewing and activating a patient’s 
advance care plan. 

 

  DEVELOP

  
i

  ACP conversation initiated

  
i

  Reflection and discussion

  
i

 

  Recording & Documentation Trigger for review

  
i

  REVIEW

  

  
i

  ACTIVATE

  
i

 

  Serious illness or injury

  
i

  Doctor considers what treatment is indicated

  
i

  Is the person competent?

 Yes  No

 Discuss with the Client  Discuss with substitue 

   decision maker and family

   Activate the advance care plan

 

  Medical decision is made  
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1.4.1 What is an advance care plan?
In these modules, an advance care plan refers to an overarching statement of the patient’s wishes, 
values or preferences for their treatment and care. An advance care plan can be verbal or written. 
Ideally, advance care plans are written in order to strengthen their influence on clinical decision making.

An advance care plan can have other names such as advance care directive, and statement  
of choices. In Victorian healthcare settings, an advance care plan may be attached to separate 
clinical forms such as: 

• a Refusal of Treatment Certificate 

• a form legally appointing a substitute decision maker such as a medical enduring power of attorney.

These documents and an advance care plan should be considered altogether by doctors and the 
treating team to inform a medical treatment plan and establish goals of care. 

While a doctor does need to sign a Refusal of Treatment Certificate, they are not required to sign  
an advance care plan. 

1.4.2 Shared decision making
A patient-doctor partnership and shared decision making offers patients the opportunity to express 
their preferences for care as well as develop an understanding of their current and anticipated future 
health status and treatment options. 

The following is an edited excerpt from ‘ACP in 3 Steps’ Northern Health, 2009. 

There are 3 experts in the shared decision making process. 

The patient is an expert on the patient. The patient discusses what  
is important or matters to them in terms of lifestyle and health outcomes  
in advance care planning discussions. 

 
The doctor and treating team are the experts on the medicine.  
They interpret the medicine within the context of the patient’s preferences. 

 

 
The substitute decision maker (see Section 2.1.4 for a definition of substitute 
decision makers) is an expert on the patient. They represent the preferences  
of a patient who cannot speak for themselves. 
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An overview of shared decision making in the advance care planning process

The patient discusses their preferences 
and goals in ACP discussions

If the patient is incompetent, the substitute 
decision maker is the expert on the patient 

and what is important to them

The doctor makes medical treatment 
recommendations in light of the 

patient's preferences

The doctor and substitute decision maker 
come to a shared understanding about what 
would be in the best interests of the patient

The substitute decision maker then 
consents or does not consent 

to treatment on behalf of the patient 
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1.4.3 What advance care planning is not
Advance care planning illuminates a number of separate, but related treatment issues. As a result, 
the role and purpose of advance care planning can become blurred with other decision-making, 
legal and communication concerns. 

Advance care planning is not: 

• a substitute for good informed consent about current treatment options (although discussions 
about values and wishes may help clarify decisions about these) 

• a tool for applying fair and equitable distribution of healthcare resources across the wider 
community, or “cutting costs” or limiting what is spent on the care of older patients 

• a replacement for clinical face-to-face communication and engagement with people and  
their families 

• the same as a legally appointed alternative decision maker such as a power of attorney

• euthanasia

• an absolute direction to doctors. 
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1.5.1 Deliver patient-centered care

Research shows that people who access health services want 
information related to their medical condition and prognosis, 
and want to participate in discussions about their future medical 
treatment preferences (Curtis et al. 2004; Davison 2010; 
Laakkonen et al. 2008; Patel et al. 2012; Schell et al. 2012).

Patient-centered care supports patients to participate in decisions about their healthcare  
through patient-doctor collaboration. Effective patient-centered care creates ownership through 
decision making, which in turn increases self-determination and participation, and supports  
patient self-management. 

Patient-centered care is associated with improved patient health outcomes including less discomfort, 
less concern and better mental health. Effective patient-centered communication may also result  
in an increased efficiency of care resulting in fewer diagnostic tests and referrals conducted  
by doctors (Stewart et al. 2000).

Doctors can support patient-centered care at three levels: 

• The client-provider level: provide tailored therapy and medical treatment that reflects the patient’s 
values and wishes. 

• The multidisciplinary level: communicate and liaise effectively with other health service providers, 
to ensure that the patient’s wishes are implemented across the Victorian health system and  
in residential aged care. 

• The organisational level: coordinate and actively participate in team conferencing, mentoring 
and mutual skill-building, participate in quality audits including mortality and morbidity review 
committees, provide feedback to staff when an advance care plan is activated, contribute  
to governance arrangements such as steering committees and participate in accreditation 
activities to improve care for the deteriorating patient. 

If a patient’s preferences are not known by doctors or family members, it can result in provision  
of unnecessary or unwanted treatment, and increased anxiety and uncertainty for families and treating 
staff. Failure to engage patients in decision making can result in ‘preference misdiagnosis’. This refers 
to the gap between what people want and what doctors think they want (Mulley et al. 2012).

1.5 Why is advance care planning important?
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When providing a patient-centered approach to advance care planning a doctor would: 

• See the patient as a person, an experiencing individual (Mead et al. 2000) 

• Look beyond the patient’s medical problems towards the patient’s social context and  
range of non-medical problems (Stewart et al. 1995)

• Share power and responsibility with the patient so both doctor and patient are active  
mutual participants in care, and discuss all aspects of problems and decisions together 
(Stewart et al. 1995)

• Develop a personal bond with the patient based on empathy and trust

• Understand their own personal views, to enable ‘two-person medicine’ where the patient 
and doctor establish common ground for effective communication. (Mead et al. 2000)

• View the substitute decision maker as the expert on the patient where the patient  
is incompetent, and work together with the substitute decision maker to ensure the  
patient remains at the centre of medical decision making.

1.5.2 Care for an ageing population

“Australians are living longer than they ever have before.  
The number of people who die each year in Australia will almost 
double in the next twenty-five years” (Swerissen et al. 2014).

People aged over 70 are admitted to hospital more often and stay longer than younger age groups. 
It is likely that this group will have more multi-morbidity including dementia, and more complex needs 
requiring specialised care and decision making from a variety of doctors. 

There is an increasing prevalence of chronic life-limiting diseases that need ongoing management. 
These diseases include, cancers, chronic respiratory and cardiovascular disease, neurological 
conditions, stroke, and dementia. Prior to death the trajectory of many of these diseases results  
in increased disability, often with recurrent hospital admissions and progressive decline over time. 

People with life-threatening diseases are likely to experience one of three trajectories: 

• Care delivered over a short period of decline (such as some cancers)

• Long-term limitations with intermittent serious episodes of decline (such as heart and lung failure) 

• Prolonged decline (such as neurodegenerative conditions)
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These trajectories are illustrated below. The arrows indicate changes to a patient’s health status and 
should trigger an advance care planning discussion. 

Chronic disease trajectories  
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Trajectory A
Short period of evident decline

Mostly cancer

Trajectory B
Long-term limitations with 
intermittent serious episodes
Mostly heart and lung failure

Trajectory C
Prolonged decline

Mostly frailty and dementia

Most older people will have limited decision-making capacity for a period of time before they 
die (Kaspers et al. 2013). Many frail, aged people and those with advanced chronic disease or 
terminal conditions indicate they do not want life-prolonging treatment if they develop further illness, 
particularly if there is no realistic expectation of recovery (Wright et al. 2008; Hickman et al. 2011; 
Monturo et al. 2007 in Silvester et al. 2012). 

“At the end of life, people given treatment that is inappropriate or 
futile in the circumstances may well have chosen to forego those 
treatments had they been given the opportunity to discuss their 
care preferences well ahead of their death” (Scott et al. 2013).

1.5.3 Reduce distress for healthcare workers 
Healthcare workers report psychological, moral and emotional distress and conflict (Mobley et al. 
2007) in acute hospital settings and where decisions must be made in crises. The process of assisting 
patients to design an advance care plan may reduce the level of distress experienced by doctors who 
are left to make difficult last-minute end of life decisions in acute settings. 

Advance care planning has also been demonstrated to improve patient and family satisfaction  
with medical care, and reduce the risk of stress, anxiety and depression in the surviving relatives  
of deceased patients (Detering et al. 2010). Open discussions about end of life care also significantly 
help carers manage their bereavement (Addicott 2010).
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“Healthcare leaders and providers must lead by example by 
making a commitment to have conversations about their own…
wishes with their loved ones. By doing so, they will better 
understand the process, emotions and fears that can arise” 
(Gunther-Murphy 2013)

To assist you to develop your communication skills and discuss advance care planning with  
your patients, have a go at completing an advance care plan for yourself before you read the 
remaining modules. 

Think about your quality of life priorities and goals of care that matter most to you, and who you 
would appoint to be your substitute decision maker if you could not speak for yourself. 

Undertaking this process yourself may enable you to understand the social, emotional and practical 
issues that surround end of life decision making from the patient’s perspective. 

1.6 Lead by example
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“I find talking about death with patients emotionally demanding”

• A discussion about advance care planning does not have to focus solely around the theme  
of death. Although it is expected that the process will be emotional for the patient, their family 
and the doctors, the outcome of the discussion and development of an advance care plan may 
ultimately be a positive experience. 

• Try to steer the focus of end of life discussions towards patient-centered care principles: the 
patient’s power to have a say in their own care, increased self-determination and participation. 
Patients may feel that a weight has been lifted off their shoulders after discussing end of life  
care choices. 

• Families may appreciate the opportunity to alleviate the stress and potential conflict that may have 
eventuated if the patient’s wishes had not been discussed. Remind the patient that advance care 
planning may provide peace of mind and reduce the panic and anxiety their family members may 
feel when faced with making challenging decisions in emergencies. 

“I don’t have time to have the conversation about advance care 
planning with patients”

• GPs could advise their patients to make a double appointment in advance to discuss advance 
care planning with the patient, family members, and substitute decision maker (if relevant).  
This will ensure that you are not rushed and that there is designated time set aside to talk. 

• Every conversation counts. Time spent having the conversation over a number of consultations 
with the patient may save time later by reducing unnecessary trips to the hospital and unwanted 
emergency procedures. 

• Take a coordinated approach and employ the skills of other members of your medical team  
to help have the conversation with patients, such as practice nurses.

“I don’t have the communication skills and knowledge about 
advance care planning to confidently have the conversation  
with patients”

• This learning program will assist you to develop your communication skills and knowledge about 
advance care planning and equip you with the tools and confidence to have the conversation with 
your patients.

• Have a go at drafting your own advance care plan, and think about who you would elect to be your 
substitute decision maker. 

• Practice advance care planning conversation with your peers. Get a group together in your 
healthcare setting and take turns using the phrases in these modules. 

1.7 How to overcome common barriers 
identified by doctors 



16

1. Myth: These days patients are well informed about end of life 
treatments and services
The Facts: While health literacy is gradually improving in Australia (Australian Bureau of Statistics, 
2006) the public is overly optimistic and uninformed about the effectiveness of end of life care 
treatments (Swerissen et al. 2014). This is particularly the case for Australians aged over  
65 whose health literacy is generally lower than that of younger generations (Australian Bureau  
of Statistics, 2006). 

Films and the media present misinformation to the public about the rate of success of treatments 
like CPR when actors quickly recover on screen (Diem et al. 1996). In reality, most people only get 
detailed information about end of life treatments and services when they experience the death  
of a family member or friend. Given the extended life expectancy of people today, some adults  
may not encounter the death of a friend or family member until later in life. 

There is also a wider problem: that the acknowledgement of the inevitability of death, and 
preparation for it, have largely lost their place in our culture (Ashby et al. 2005). Historically,  
end of life care would have been provided by family members and the patient’s immediate 
community. In contrast, patients today are increasingly reliant on healthcare and medical  
systems to provide end of life care (Horsfall 2012).

2. Myth: An advance care plan only covers medical treatments 
that the patient does or doesn’t want
The Facts: An advance care plan may cover all elements and decisions related to end of life care. 

End of life care decisions may relate to:

• Appointment of substitute decision makers 

• Acceptable health outcomes and preferred levels of treatment

• Values and beliefs 

• Medical treatments

• Palliative care (including care in the terminal phase) 

• Spiritual care

• Location of death (e.g. hospital, aged care home, patient’s home etc.)

• Family members and friends present at death 

For example, research consistently shows that between 60-70% of Australians would prefer to die  
at home (Swerissen et al. 2014). Instead, approximately 14% of people die at home, 54% die  
in hospitals and 32% in residential care (Broad et al. 2013). 

Where the patient records their wish to die at home in an advance care plan, clinical staff can 
consider accommodating this preference in practice by making medical treatment decisions that  
will safely enable this outcome. For example, clinical staff may explore and acquaint themselves  
with their local services to enable the patient to spend the end of their life at home.

A patient’s wishes in their advance care plan, such as a preference to die at home, should  
be acknowledged by clinical staff, as it may influence the medical care decisions made by  
treating doctors. 

1.8 Mythbusters
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3. Myth: The doctor’s role in end of life care is always  
to prolong life
The Facts: The Medical Board of Australia states that good medical practice involves understanding 
that doctors do not have a duty to try to prolong life at all cost. However, doctors do have a duty  
to know when not to initiate and when to cease attempts at prolonging life, while ensuring that their 
patients receive appropriate relief from distress (MBA Code of Conduct, 3.12.4). 

 
‘To quote Hippocrates, the purpose of medicine is “To cure sometimes, treat often, comfort 
always”’. Patients need doctors to apply a holistic focus to end of life treatment. This means 
reviving patient-centered care, and implementing the wishes of the patient, which may  
be to prolong life, or refuse, or withdraw treatment, and provide effective palliative care  
(Keon-Cohen 2013).

4. Myth: Advance care planning conversations should only  
be initiated by a doctor when the patient begins to deteriorate 
medically
The Facts: Ideally, advance care planning discussions will take place when the patient is medically 
stable, thinking clearly, comfortable and, if applicable, has had time to adjust to changes in their 
condition or prognosis. 

While the process of advance care planning may be conducted commonly in the context of serious 
medical illness, the process should also be initiated with a healthy patient by encouraging a focus  
on living and staying well. Doctors are encouraged to engage in conversations with patients well 
before any diagnosis, and where relevant, explore earlier patient triggers such as having a baby, 
writing a will, and attending a 45-49 year old health assessment.

  View Modules 3.2, 3.3 and 3.4 for a list of ‘triggers’ for discussing advance care planning 
with patients in the GP practice, hospital and aged care facility settings

5. Myth: Advance care planning has to be completed all in one go 
The Facts: The process of advance care planning is an ongoing one. It can be initiated at certain 
‘trigger’ points in the patient’s treatment and care. It is most likely that the patient will require  
a number of meetings with the treating doctor, substitute decision maker, family members and  
other relevant people before a plan is completed. 

The best way to help with the development of an advance care plan is to start the conversation  
with the patient and follow up on progress at future routine consultations. 

Remember: every conversation counts. 
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6. Myth: The advance care planning process is a conversation 
and does not need to be written down
The Facts: Advance care planning can be verbal or written. For some patients, having a verbal 
conversation about their future medical care and personal care with doctors, substitute decision 
makers, family members and friends may be sufficient to constitute advance care planning.  
However, these conversations should be documented for future reference. 

Ideally, advance care plans are written in order to strengthen their influence on clinical decision 
making. While there is no official requirement for an advance care plan to be documented,  
signed and witnessed, the lack of a written document could give rise to genuine and reasonable 
doubts about applicability. This may cause uncertainty about its use in clinical decision making. 
Therefore it is always preferable for the patient and the healthcare staff to document all discussions 
about advance care planning in writing. 

A doctor is not required to sign an advance care plan, but a signature from a doctor or member  
of the treating team may strengthen the influence of an advance care plan. 

Documenting an advance care plan on paper also helps to clarify the patient’s intentions and ensures 
that any ambiguities are addressed early on. 

  View Module 5 for more information about how to record an advance care plan

7. Myth: Once an advance care plan is completed, it cannot  
be changed
The Facts: Review of advance care planning can be undertaken at any time while the patient retains 
medical decision-making competence. Review is encouraged and important because patients may 
refine their goals for treatment and care during the course of their lives and their illnesses (Michael et 
al. 2013). Conversely, the advance care plan may also demonstrate a patient’s consistent position 
over time. Ensure that information contained in an advance care plan is up to date, as this will make 
it easier for treating doctors to assess 

  View Module 6 for more information about how and when to review an advance  
care plan 
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8. Myth: Doctors are not protected if they implement  
an advance care plan to withhold or withdraw treatment
The Facts: Good medical practice involves understanding the limits of medicine in prolonging life 
and recognising when efforts to prolong life may not benefit the patient (MBA Code of Conduct 
3.12.3). While doctors do not have a duty as a doctor to try to prolong life at all cost, they do have  
a duty to know when not to initiate and when to cease attempts at prolonging life, while ensuring 
that their patients receive appropriate relief from distress (MBA Code of Conduct 3.12.4). 

If a patient has lost capacity to communicate their instructions regarding treatment, and has a current 
advance care plan containing their written preferences to withhold or withdraw treatment, doctors 
may be protected where the instructions contained in the advance care plan are implemented 
according to the patient’s wishes. Advance care plans are not legislated, and acting in the patient’s 
best interests in negotiation with the patient’s substitute decision maker and/or family members will 
generally reflect good medical practice. A doctor is not obligated to follow an advance care plan that  
is inconsistent with good medical practice. 

  View Module 2.5 for information about good medical practice 

If a patient has lost capacity to communicate their instructions regarding treatment, and has  
a current valid Refusal of Treatment Certificate that is relevant to their current condition,  
doctors are protected when they follow the instructions in the certificate. 

  View Module 2.4 for information about health practitioner liability 

Remember: “there is no obligation to provide non-beneficial treatment and such treatment cannot  
be demanded by the patient or their family” (Skene 2004) 

9. Myth: Only doctors who work in palliative care settings need 
to worry about advance care planning 
The Facts: The Medical Board of Australia Code of Conduct (3.12.8) states that all doctors have  
a vital role in assisting the community to deal with the reality of death and its consequences.  
It is vital that advance care planning conversations are introduced earlier in the patient’s health 
trajectory by doctors across Victorian health services. This is because by the time the patient enters 
the palliative care setting they may no longer be competent enough to have conversations about 
their preferences.
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10. Myth: Implementation of an advance care plan replaces the 
need for communication with the patient and their family or carers
The Facts: Communication with the patient, nominated substitute decision maker (if the patient 
is not competent), family members and carers is key to every stage of the advance care planning 
process. It is important to communicate effectively and meaningfully during implementation  
of an advance care plan, including providing reasons behind decisions not to provide,  
or to cease treatment. 

Good medical practice involves effective communication about treatment or poor prognosis  
at key decision-making points in the patient care pathway. This may establish a solid foundation  
for effective communication during the patient’s end of life, and reduce complaints relating to end  
of life care (Australian Commission on Safety and Quality in Health Care, 2013). 

 
The Medical Board of Australia Code of Conduct (3.12.6-7, 3.12.9-11) requires doctors to:

• strive to communicate effectively with patients and their families so they are able  
to understand the outcomes that can and cannot be achieved;

• take reasonable steps to ensure that support is provided to patients and their families  
when it is not possible to deliver the outcome they desire;

• communicate bad new to patients and their families in the most appropriate way and 
provide support for them while they deal with this information; 

• respect different cultural practices related to death and dying; and

• when your patient dies, be willing to explain, to the best of your knowledge,  
the circumstances of the death to appropriate members of the patient’s family  
and carers, unless you know the patient would have objected. 
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Healthcare settings: GP practice, hospital, aged care 

Target skills: Knowledge of advance care planning law in Victoria, confidence, knowing your role

Time: 20-25 mins

Module 2: Advance care planning and the law 
in Victoria 
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2.1.1 Capacity 
Capacity is a legal concept and is a recognised requirement for completing legal documents that 
prescribe future actions or decisions.

As a general principle, a patient with capacity can make their own decisions regarding medical 
treatment. 

A patient is assumed to have decision-making capacity unless there is evidence to indicate otherwise. 

An advance care plan is of greatest value as a key to describing the patient’s wishes in the instance 
of loss of capacity in conjunction with the substitute decision maker. 

2.1.2 Consent 
Informed consent is generally understood to mean the voluntary agreement by a patient to a proposed 
health management approach, after proper and adequate information about the approach has 
been provided. This includes adequate information about the potential risks, benefits and alternative 
management options. 

Informed consent is generally required prior to carrying out medical treatment. Medical treatment may 
include any medical or surgical procedure, operation or examination and any prophylactic, palliative  
or rehabilitative care, normally carried out by, or under, the supervision of a registered practitioner. 

A patient is incapable of giving consent if he/she: 

• is incapable of understanding the general nature and effect of the proposed procedure  
or treatment; or

• is incapable of indicating whether or not he or she consents or does not consent to the carrying 
out of the proposed procedure or treatment. (Guardianship and Administration Act 1986,  
section 36(2))

2.1.3 Non-beneficial treatment
Non-beneficial treatment is extremely difficult to define, and is determined on a case by case basis, 
with regard to the best interests of the patient. 

A treatment may be non-beneficial if it: 

• is highly unlikely to produce the desired effect; or

• may provide some short-term respite, but at a high cost in discomfort or further impairment  
of quality of life (Keon-Cohen 2013). 

  View Module 4.3.1 for information on why the term ‘futile’ should be avoided  
in conversations with patients, substitute decision makers and family members. 

2.1 Legal Glossary
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2.1.4 Substitute decision maker
Substitute decision maker is a general term for a person that is either appointed or identified to make 
care decisions on behalf of a person whose decision making capability becomes impaired. 

A substitute decision maker is sometimes called the ‘person responsible’. 

Depending on the situation a substitute decision maker may be:

• formally appointed by the patient under the Medical Treatment Act 1988 in which case they 
would be referred to as an agent under medical enduring power of attorney; or

• formally appointed by the Victorian Civil and Administrative Tribunal (VCAT) under the 
Guardianship and Administration Act 1986, in which case they will be referred to as a guardian; or

• the person responsible according to the hierarchy identified in the Guardianship and 
Administration Act 1986.

The role of the substitute decision maker is to ‘stand in the shoes’ of the patient who lacks decision-
making capacity, and to discuss medical treatment options as the patient’s representative. 

A legally appointed substitute decision maker such as a medical power of attorney must always 
act in the patient’s best interests, and can override the recommendations of a doctor (in the same 
way that a competent patient could decide not to comply with the recommendations of a doctor). 
However, a registered medical practitioner must not carry out a treatment on a patient if there  
is a valid ‘Refusal of Treatment Certificate’ in existence in relation to that treatment under the  
Medical Treatment Act 1988 (Guardianship and Administration Act 1986, section 41). This is different 
to a medical enduring power of attorney. 

  View Module 7.5.1 for information on the person responsible hierarchy

Substitute decision makers should be included by doctors in both the development and 
implementation of the patient’s advance care plan. It is the responsibility of the doctor to:

• assist the patient to choose the right person to be their substitute decision maker; and 

• support the substitute decision maker to understand their role. 

  View Module 7 for information on how to communicate with different types of substitute 
decision makers when activating an advance care plan

2.1.5 Withdrawal and withholding of treatment
Withdrawal of treatment: is the removal of medical interventions that are burdensome and  
non-beneficial. It may result in the patient dying from their underlying condition. 

Withholding of treatment: is the decision not to provide medical interventions that would artificially 
prolong life, which may result in the patient dying from the underlying disease or illness. (Department 
of Health 2012) 
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A patient is assumed to have decision-making capacity unless there is evidence to indicate otherwise. 

Assessment of capacity should take place as close as possible to the time at which the decision  
is required.

The assessment of capacity should focus on the way the decision is made, not be a judgment  
about the decision itself. Patients who are competent frequently refuse treatment, or fail to follow 
medical advice without their capacity being challenged. A patient should not be regarded as lacking 
capacity just because they are making a decision that is unwise or against what appears to be their 
best interests.

Sections 4 and 5 of the Powers of Attorney Act 2014 (Vic) outline the meaning and assessment  
of decision making capacity.

In determining whether or not a patient has decision making capacity, doctors should have regard  
to the following: 

• A patient may have decision making capacity for some matters and not others;

• If a patient does not have decision making capacity for a matter, it may be temporary and  
not permanent;

• It should not be assumed that a patient does not have decision making capacity for a matter  
on the basis of the patient’s appearance;

• It should not be assumed that a patient does not have decision making capacity for a matter 
merely because the patient makes a decision that is, in the opinion of others, unwise;

• A patient has decision making capacity for a matter if it is possible for the patient to make 
a decision in the matter with practical and appropriate support (which may include: using 
information or formats tailored to their particular needs, communicating and assisting a patient  
to communicate their decision, giving a patient additional time and discussing the matter  
with the patient, and using technology that alleviates the effects of their disability)

• Cognitive screening tests, such as the Mini Mental State Examination, are not measures  
of capacity.

To determine whether a patient has capacity, these steps should be followed (Department of Health 
2014; Darzins et al. 2012): 

• Ensure there is a valid trigger to justify a capacity assessment, e.g. the patient is demonstrating 
behaviour that puts themselves or others at risk, or making choices that seem inconsistent with 
their previously held values. 

• Take reasonable steps to conduct the assessment at a time and in an environment in which the 
patient’s decision making capacity can be assessed most accurately.

• Engage the patient in the assessment process by seeking agreement and informing them about 
the process.

• Gather information about the triggers for the assessment, and information about the patient that 
can help inform an assessment of their decision making. 

• Educate the patient about the relevant decisions to the extent necessary to ensure that 
‘ignorance’ is not mistaken for ‘incapacity’. 

2.2 How to assess capacity 
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• Assess the patient’s capacity by diligently and thoroughly determining whether they understand 
and appreciate the decisions they face and consider the following questions: 

 – Can the patient understand the information relevant to the decision and the effect of the 
decision? (e.g. possible options, foreseeable outcomes of options). Information should  
be provided to the patient in a way that is appropriate to their circumstances (e.g. by using 
modified language, visual aids or other means). 

 – Can the patient retain the information to the extent necessary; and

 – Can the patient use or weigh that information; and

 – Can the patient communicate the decision and their views and needs as to the decision  
in some way (e.g. by speech, gestures or other means)? 

• Take appropriate action based on the patient’s capacity results, including arranging for  
a substitute decision maker if necessary.

2.2.1 Reduced capacity 
Despite reduced competence a patient may still have sufficient decision-making capacity for  
the specific decision. Alternatively, they may be able to contribute to making the decision  
by expressing their wishes, which the substitute decision maker must take into account and  
give effect to wherever possible.

It is the responsibility of the doctor to actively ensure that the patient is involved in medical treatment 
decision making as much as possible. Even though a patient may not have legal capacity to make  
a specific decision, they may still be able to express a view about what they want (Hope et al. 2003) 
to both doctors and their substitute decision maker.
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A Refusal of Treatment Certificate is a directly enforceable document under the Medical Treatment 
Act 1988 (Vic) that allows a patient to refuse medical treatment.

A Refusal of Treatment Certificate may be useful in relation to a specific aspect of care for a particular 
condition such as where the patient has particular religious beliefs that prevent them from accepting 
certain medical treatments, such as a blood transfusion. It may add to a patient’s peace of mind  
to create a Refusal of Treatment Certificate. While an advance care plan will be useful and might be 
evidence in Court at a later date a Refusal of Treatment Certificate is more immediately legally binding. 

A competent patient can sign a Refusal of Treatment Certificate for a current health condition. 
Refusal of Treatment Certificates can be signed in hospitals or at home. An agent appointed  
under a medical enduring power of attorney or a guardian appointed by VCAT can sign a Refusal  
of Treatment Certificate on behalf of an incompetent patient, if VCAT has made an appropriate order, 
providing for decisions about medical treatment. 

A witnessing doctor or manager of a hospital or health service must give a copy of the Refusal  
of Treatment Certificate (via email, fax or post) to VCAT within 7 days after the certificate is completed. 

A Refusal of Treatment Certificate 

• is legally binding 

• is completed by a patient, guardian or agent 

• is only valid where it is used to refuse a treatment that is relevant to a current condition

• must be signed and witnessed by a doctor and another person.

A doctor who provides medical treatment to an incompetent patient with a valid Refusal  
of Treatment Certificate for that specific treatment (and knows about the Refusal of Treatment 
Certificate) is committing medical trespass.

2.3.1 Limitations of Refusal of Treatment Certificates
There are two limitations on the scope of Refusal of Treatment Certificates:

• The patient can only refuse medical treatment in relation to a current medical condition,  
i.e. the patient cannot refuse medical treatment for a condition that might occur in the future.

• The refusal is only legally binding for ‘medical treatment’, defined as any medical or surgical 
procedure, operation or examination and any prophylactic, palliative or rehabilitative care, 
normally carried out by, or under the supervision of, a registered practitioner (Guardianship and 
Administration Act 1986, section 3) . 

2.3 Refusal of Treatment Certificates 
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2.3.2 Requirements to be legally binding 
The Medical Treatment Act 1988 (Vic) states that for a Refusal of Treatment Certificate to be valid 
and legally binding, it must meet the following requirements:

• the decision was made voluntarily by the patient, or a medical enduring power of attorney,  
or a guardian appointed by VCAT to make that decision;

• the patient is of sound mind and over 18 years of age;

• the patient has been informed about the nature of his or her condition to an extent which  
is reasonably sufficient to enable the patient to make a decision about whether or not to refuse 
medical treatment, and the patient has appeared to understand that information;

• the patient has signed a Refusal of Treatment Certificate in the specific form as provided under the 
Medical Treatment Act; and

• the Refusal of Treatment Certificate is witnessed by a medical practitioner and another person. 

2.3.3 When can a Refusal of Treatment Certificate be cancelled?
The Medical Treatment Act 1988 (Vic) section 5 states: 

1. The patient (or an agent or guardian acting on their behalf) can cancel their Refusal of Treatment 
Certificate at any time, by clearly expressing their intention to cancel the certificate to a medical 
practitioner or any other person. This can be done in writing, orally, or by any other means that 
the patient can communicate.

2. Even if the patient does not cancel their Refusal of Treatment Certificate, the certificate will  
no longer apply if the patient’s medical condition has changed to such an extent that the medical 
condition the certificate was made for is no longer the patient’s current condition. 

3. In circumstances where the Refusal of Treatment Certificate is authorised by an agent or guardian, 
section 5c of the Medical Treatment Act 1988 provides that the Victorian Civil and Administrative 
Tribunal may, if satisfied that refusal of medical treatment, either generally or of a particular kind, 
at a particular time or in particular circumstances, is not in the best interests of the patient, it may 
revoke the power for a specified period. 
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2.4.1 Liability – Advance care plans 
• Currently there is no Victorian legislation that relates specifically to a patient’s statement of wishes 

in an advance care plan. The medical practitioner’s obligation is to give the patient medical 
treatment that is in the patient’s best interests. 

• In determining what would be in the best interests of the patient, the medical practitioner should 
take into account what the patient would have wanted if they had been competent to make 
medical decisions for themselves. Therefore doctors should consider advance care plans as solid 
evidence of the patient’s wishes for their end-of-life care.

• A medical practitioner is protected where they identify the substitute decision maker and 
cooperate with them in a shared decision making process to make treatment decisions that are  
in the best interests of the patient. A substitute decision maker must always act in the patient’s 
best interests, and can override the recommendations of a doctor. 

• In the shared decision making process, the role of the doctor is to identify treatments. The role 
of the substitute decision maker is to consent, or not consent, or refuse (if an agent or guardian) 
treatment. 

• An advance care plan that is inconsistent with good medical practice should be identified by the 
doctor and discussed with the patient and substitute decision maker.

An Advance care plan 

• is not legally binding in an immediate sense, but is instructive and could potentially be used  
in evidence at a later date

• is completed by a patient

• is a good indication of the patient’s wishes when determining what would be in the best interests 
of the patient

• due consideration should be given to an existing advance care plan when making medical 
treatment decisions

• does not need to be signed or witnessed by a doctor or healthcare professional

2.4.2 Liability – Refusal of Treatment Certificates 
• A practitioner who, in good faith and in reliance on a Refusal of Treatment Certificate, refuses  

to perform or continue medical treatment which he or she believes on reasonable grounds has 
been refused in the certificate, will not be guilty of any professional misconduct or offence and  
will not be liable in any civil proceeding, for failing to provide medical treatment (Medical Treatment 
Act 1988 section 9(1)). 

• A registered medical practitioner must not, knowing that a Refusal of Treatment Certificate applies 
to a patient, undertake or continue to undertake any medical treatment to which the certificate 
applies (Medical Treatment Act 1988 section 6). 

• A practitioner who provides medical treatment that a patient has refused in a Refusal of Treatment 
Certificate will not be liable for medical trespass, if they did not know about the certificate. 
However, even though the practitioner did not know about the certificate, they may still be  
exposed to civil liability claims for breaching their duty of care for not enquiring about the  
possibility of a Refusal of Treatment Certificate. 

2.4 Legal liability 



30

• The board of a hospital or proprietor of a nursing home has a duty to ensure that a copy of any 
Refusal of Treatment Certificate or written revocation of a Refusal of Treatment Certificate is placed 
on the patient’s medical file. A practitioner who checks that there is no Refusal of Treatment 
Certificate or revocation of a certificate on the patient’s file will have fulfilled their duty of care.

• Where a practitioner was not aware that the patient had revoked the Refusal of Treatment 
Certificate, and the practitioner relied on the certificate when not providing medical treatment,  
the practitioner is to be treated as having acted in good faith in reliance on the Refusal  
of Treatment Certificate. As a result, the practitioner would be protected from any liability. 

• A medical practitioner who witnesses a Refusal of Treatment Certificate for a person who  
is not a patient in a hospital or nursing home, has a duty to ensure that a copy of the certificate  
is given to VCAT within 7 days. If the person making the Refusal of Treatment Certificate is a 
patient in a hospital or nursing home, then the hospital or nursing home has a duty to give a copy 
of the certificate to VCAT. 
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Acting in ‘good faith’

Acting with an honesty and sincerity of intention. 

‘Good faith’ has its ordinary meaning of being well-intentioned  
or without malice (AHPRA Guidelines 2014).

Acting in the ‘best interests’ of the patient

It is the responsibility of both the doctor and the substitute decision maker to act in the best interests 
of the non-competent patient when making decisions regarding medical treatment. 

The Guardianship and Administration Act 1986 requires that in an assessment of the patient’s best 
interests, the person responsible must take into account the following: 

• the wishes of the patient, so far as they can be ascertained; 

• the wishes of any nearest relative or any other family members of the patient; 

• the consequences to the patient if the treatment is not carried out; 

• any alternative treatment available; 

• the nature and degree of any significant risks associated with the treatment or any alternative 
treatment; 

• whether the treatment to be carried out is only to promote and maintain the health and well-being 
of the patient; and

• any other matters prescribed by the regulations.

In determining the best interests of the patient, Samanta et al also encourage doctors to evaluate: 

• the medical interests of the patient: weigh up the potential or actual benefits of available medical 
treatments against the potential disadvantages; and

• the welfare interests of the patient: conduct a wider evaluation of the patient’s needs which  
must incorporate broader ethical, social and moral considerations specific to that person 
(Samanta et al. 2006).

Acting in ‘good medical practice’

Doctors have a duty to make the care of patients their first concern and to practise medicine safely 
and effectively. 

They must be ethical and trustworthy. 

Doctors have a responsibility to protect and promote the health of individuals and the community. 
Good medical practice is patient-centred. It involves doctors understanding that each patient  
is unique, and working in partnership with their patients, adapting what they do to address the 
needs and reasonable expectations of each patient. This includes cultural awareness: being aware 
of their own culture and beliefs and respectful of the beliefs and cultures of others, recognising that 
these cultural differences may impact on the doctor–patient relationship and on the delivery of health 
services. (AMC Good Medical Practice) 

2.5 What does it mean to act ‘in good faith’, 
‘in the best interests’ of the patient or ‘good 
medical practice’? 
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Healthcare settings: GP practice, hospital, aged care 

Target skills: Confidence, knowing your role

Time: 15 mins

Module 3: Develop – When to have the 
conversation
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Advance care planning conversations with patients should avoid 
focusing initially on medical interventions (e.g. cardiopulmonary 
resuscitation, intubation) but rather determine the patient’s 
values, goals and preferences. 

For example, discussions may be focused on what matters most to the patient: 

• preserve mental activity

• minimise suffering 

• avoid undignified states 

• avoid an unacceptable functional status. (Scott et al. 2013)

• prolong life (e.g. to enable the patient to go on a planned holiday or attend an important event)

Ideally advance care planning discussions will take place when the patient is medically stable,  
thinking clearly and comfortable. The conversation may be held at any point in the patient health 
trajectory, and does not have to relate to a specific condition. However, these discussions frequently 
take place in the context of serious medical illness. Advance care planning conversations are not 
intended to be completed all in one go. They should be developed, built upon and reviewed over time. 

Advance care planning discussions need to involve the patient to the best of their ability and take 
into account their capacity to make their own care and treatment decisions.

The plan should be discussed between the patient, their substitute decision maker, their family  
(if appropriate) and relevant doctors involved in the patient’s care. 

For patients with intellectual disabilities and patients with mental health conditions, it is particularly 
important to include the appointed substitute decision maker or guardian and other support people 
in advance care planning discussions.  

3.1 Aim: Develop an advance care plan 
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3.2 When to have the conversation:  
In the general practice

The following triggers are excerpts from Department of Health 2014; Keon-Cohen 2013; Scott et al. 
2013, Clayton et al. 2007.

Triggers

Relevant to patients at the following stage: 

 no disease

• Patient indicates they would like to talk about their future care and treatment 

• Patient attends an appointment for a flu shot 

• Patient indicates that they have drafted a will 

• Patient inquires about registering for organ donation 

• Patient is marginalised in the community or may be likely to face discrimination 

• Patient is isolated and vulnerable

• Patient has specific cultural needs or beliefs

• Patient has differing opinions, values or beliefs to their family members

• Patient is a new parent (and may be considering guardianship issues if something should happen 
to both parents) 

• Patient has experienced the death of a loved one  

• Patient is due for 45-49 year old health assessment

• Patient is due for 40-49 year old diabetes risk assessment 

• Patient is due for 75+ year old health assessment

Relevant to patients at the following stage: 

 early chronic disease

• Patient visits GP  

• Patient is diagnosed with life-limiting conditions  

• Patient is registered in psychiatric patient programs 

• Patient commences the use of home support services 

• Patient’s health is poor (e.g. limitations in self-care, multiple hospitalisations) 
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Relevant to patients at the following stage: 

 chronic disease

• During development of a Chronic Disease Management Plan 

• At key points in the patient’s illness trajectory (such as after hospitalisation) 

• As a routine part of the care for key groups with chronic progressive disease, patients 
approaching the end of life, and patients who are managing multiple co-morbidities 

• Patient experiences loss of response to, or complications from, disease-specific treatments 

Relevant to patients at the following stages: 

 advanced disease

 end of life

• Disease-specific indicators predict a poor prognosis (e.g. advanced organ failure, advanced 
dementia, disabling neurological conditions, progressive malignancies) 

• Where it is clear that the patient has a life-limiting advanced progressive illness 

• If the doctor would not be surprised if the patient died within  6-12 months 
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Triggers

Relevant to patients at the following stage: 

 no disease

• Patient indicates they would like to talk about their future care and treatment  

• Patient is registered in psychiatric patient programs 

• Patient is marginalised in the community or may be likely to face discrimination 

• Patient is isolated and vulnerable

• Patient has specific cultural needs or beliefs

• Patient has differing opinions, values or beliefs to their family members

Relevant to patients at the following stage: 

 early chronic disease

• New diagnoses of life-limiting conditions  

• Admission to a health service for a diagnostic procedure

• Admission to a health service for an acute illness related to an emerging chronic condition 

Relevant to patients at the following stage: 

 chronic disease

• As a routine part of the care for key groups with chronic progressive disease, people approaching 
the end of life, and people who are managing multiple co-morbidities  

• Pre-admission for high-risk surgery  

• If there are requests or expectations that are inconsistent with clinical judgement  

• If disease-specific treatment is not working or there are complications from this treatment that  
limit its effectiveness  

• Relapse of a chronic and progressive condition  

Relevant to patients at the following stages: 

 advanced disease

 end of life

• When there is a change in the condition or a perception of change (by patients, caregivers  
or clinical staff) 

• When patient experiences an unstable phase of an illness  

• Severe, irreversible deterioration in the patient’s health status 

• Referral to acute services  

• Referral to specialist palliative care services  

• Failure of treatment and /or rapid deterioration

3.3 When to have the conversation:  
In the hospital 
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Triggers

Relevant to patients at the following stage: 

 no disease

• When a patient indicates they would like to talk about their future care and treatment

• When a new resident is admitted to a nursing home or aged care facility – every new patient 
should have an ACP discussion

• When resident inquires about making a will, obtaining a seniors card and disability support 
pension applications 

• Patient is marginalised in the community or may be likely to face discrimination 

• Patient is isolated and vulnerable

• Patient has specific cultural needs or beliefs

• Patient has differing opinions, values or beliefs to their family members

Relevant to patients at the following stage: 

 early chronic disease

• New diagnoses of life-limiting conditions 

• By doctors at key points in the patient’s illness trajectory (such as after hospitalisation)

Relevant to patients at the following stage: 

 chronic disease

• At key points in the patient’s illness trajectory (such as after hospitalisation) 

• As a routine part of the care for key groups with chronic progressive disease, people approaching 
the end of life, and people who are managing multiple co-morbidities

• When a resident is transferred to hospital for treatment for an acute episode 

Relevant to patients at the following stage: 

 advanced disease

 end of life

• Severe, irreversible deterioration in the patient’s health status 

• When there is a change in condition, or a perception of change (by patients, caregivers or  
clinical staff)

3.4 When to have the conversation:  
In the aged care facility



40



41

Healthcare settings: GP practice, hospital, aged care 

Target skills: Communication skills, confidence, knowing your role

Time: 20-25 mins

Module 4: Develop – How to have  
the conversation 



42



43

• Advance care planning conversations need to take place on more than one occasion (over days, 
weeks, even months) and should not be completed on a single visit in most circumstances.

• Do not think of the conversation as a simple checklist exercise, take time and effort to engage 
with the patient. Give the discussion your full attention. 

• Conversations should not include medical jargon.

• Language should be positive to determine values, goals and preferences.

• Consider the literacy and health literacy of the patient, and adapt your communication style  
to suit the patient’s level of understanding. 

• Build trust by using empathic listening skills, actively hear what the patient is saying about  
their preferences. 

• Patients should be given realistic information on prognosis and treatment and personal care 
options with emphasis on how their illness is expected to impact on their daily function. 

• Identify whether patients have specific desires for how information is shared among family members. 

• If an interpreter is present, do not ignore the patient and speak only to the interpreter.  
Remember to communicate with the patient through eye contact and appropriate body language.

 (Scott et al. 2013) 

4.1 Be a good communicator 
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4.2 A 10 step guide to having the conversation

1. Be prepared

2. Introduce the purpose of advance care planning

3. Introduce the potential outcomes of advance care planning

4. Clarify the patient’s current health status

5. Discuss the patient’s fears and expectations 

6. Discuss the patient’s quality of life priorities and goals of care 

7. Encourage the patient to appoint a substitute decision maker 

8. Encourage the patient to write it down

9. Confirm the patient’s understanding 

10. Provide materials and emphasise importance of future review and ongoing conversations

4.2.1 Be prepared 
• Where possible choose a private, quiet space, and allow time. Try not to have the conversation  

in emergency situations. 

• Turn your phone off or on silent if this is possible. 

• Inform yourself: have the patient’s medical file in front of you so that you can address any existing 
or future medical concerns the patient may have during discussions. 

• Download or have ready written resources for the patient about advance care planning that they 
can take away to read. 

• Ask the patient whether they would like to involve family members in the discussions. Only invite 
family members to participate in conversations about advance care planning where this has been 
approved by the patient. 

• For patients, substitute decision makers or family members present who are not fluent in English, 
arrange an independent, accredited interpreter well before the appointment. Be sure to let the 
interpreter know prior to the discussion that the conversation will be about advance care planning 
and end of life decision making. 

• Aim to involve any existing appointed substitute decision makers in all discussions. The substitute 
decision maker can be involved by telephone if they are not able to be present at the time of the 
discussion. If this is not possible encourage the patient to inform others about their advance care 
preferences or any existing plan so that all clinicians and family members involved in the patient’s 
care and medical decision making are aware of their preferences. 
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4.2.2 Introduce the purpose of advance care planning
The following recommended phrases are excerpts from Clayton et al 2007; Department of Health 
2014; ANZICS 2014; Gawande 2010.

Introduce the purpose of advance care planning and describe simply and clearly what it is to the 
patient and to any other relevant people that the patient decides should be part of the conversation.

Relevant to patients at the following stages: 

 no disease

 early chronic disease

 chronic disease

 advanced disease

 end of life 

“I try to talk to all my patients about what they would want if they become (more) unwell, or too sick 
to speak for themselves. Have you ever thought about this?” 

“Sometimes having a plan that prepares you for the worst makes it easier to focus on what you hope 
for most.”

“When people get sick, sometimes they are unable to speak or communicate to their doctors  
or family members. You can choose to write down your wishes in an advance care plan, a letter,  
or talk to your family members or carers about your preferences. I can help and support you  
to create your own plan.” 

“Advance care planning is a process you can use to plan for your future health and personal care. 
This is a list of your personal values, beliefs and preferences about the types of care that you would 
like to receive, if one day you can’t communicate these decisions.” 

“An advance care plan doesn’t just cover the medical treatment that you would prefer, but also 
documents your own values and beliefs, spiritual care, and personal care. This might include for 
example the location where you would prefer to die (e.g. at home, in hospital, aged care facility etc.), 
and who and what you would like to be present (important people, pets, music, belongings).” 
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4.2.3 Introduce the potential outcomes of advance care planning
Describe the possible outcomes of the advance care planning conversation: 

• The appointment of a substitute decision maker; and

• Discussion and documentation of values and preferences. 

Relevant to patients at the following stages: 

 no disease

 early chronic disease

 chronic disease

 advanced disease

 end of life 

“An advance care planning conversation may result in two outcomes: selecting a substitute decision 
maker to make decisions for you when you can’t communicate due to illness or injury, and writing 
down your values and preferences in an advance care plan”. 

“A substitute decision maker is legally appointed by you to ‘stand in your shoes’ and make decisions 
in your best interests. So if you become too unwell to speak to doctors and medical staff due  
to an illness or injury, we can speak to the substitute decision maker and they can tell us what  
you would have wanted”. 

4.2.4 Clarify the patient’s current health status

Relevant to patients at the following stages: 

 early chronic disease

 chronic disease

 advanced disease

 end of life 

“I would like to know more about your past experience of your illness.”

“I would like to know more about what you understand about your current condition.” 

(If there are gaps in patient’s understanding) “There are a few more things I would like to talk about 
relating to your condition that you may not be aware of…” 

“Here is some more information about your condition to read in your own time.” 
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4.2.5 Discuss the patient’s fears and expectations 

Relevant to patients at the following stages: 

 early chronic disease

 chronic disease

 advanced disease

Surgeon and author, Atul Gawande, recommends using the following 4 questions to open 
discussions with the patient about their fears and expectations in relation to their condition: 

“Do you know your prognosis?”

“What are your goals and fears about what is to come?”

“It’s often easier to talk through tough decisions when there isn’t a crisis. Have you thought about  
if things don’t go well?”

“As you think about the illness, what is the best and the worst that might happen?”

4.2.6 Discuss the patient’s quality of life priorities and goals of care 

Relevant to patients at the following stages: 

 chronic disease

 advanced disease

“I would like you to tell me what things in your life are most important to you, so that if you become 
unable to speak for yourself due to illness or an injury, I, or other healthcare workers will be able  
to use those goals and values as a guide to the medical treatment and personal care decisions  
we make on your behalf.” 

“While we are hoping that things will go well with treatment…or be possible for….to occur,  
if by some chance you didn’t get better, what would be the most important things that you  
would want or need to do while you are still able to?”

“What shorter-term things would you like to achieve?”

“What is important for you to live well?”

Relevant to patients at the following stages: 

 advanced disease

 end of life 

“People who have an illness such as yours sometimes experience worries or concerns about how 
they will manage as their disease progresses. Is this something on your mind?”

“It is very difficult for any of us to contemplate our own death. Are there particular fears or issues 
concerning you about dying?”

“Have you had any thoughts about where you would like to be when you get sicker with this illness 
–Some want to die at home, others in a hospice, and others in hospital, where would you like to be 
cared for when you die?”
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“When talking about dying, some people are very clear where they would want this to happen, 
who they would want there with them, including pets and personal belongings. Do you have any 
particular wishes?” 

“If you choose not to receive certain treatments, this does not mean we will give up on you. On the 
contrary, we will continue to be extremely active and supportive in our care for you. It simply means 
that when death does eventually come, our focus will be on keeping you comfortable and supported 
rather than prolonging the dying period.”

4.2.7 Encourage the patient to appoint a substitute decision maker 

Relevant to patients at the following stages: 

 No disease

 early chronic disease

 chronic disease

 advanced disease

 end of life

“People are surprised to learn that there is a ‘person responsible hierarchy’ that would inform doctors 
who could consent to treatment on your behalf if you were too unwell to speak for yourself. Would you 
like to see if you’re happy with the person who’s likely to be contacted according to the hierarchy?”

“The Office of the Public Advocate has information on the types of substitute decision makers you can 
appoint to take care of medical and health decisions should you become unable to speak for yourself.”

They recommend to appoint: 

• someone you can trust

• who can act according to your interests and not their own

• who is likely to be able to take on the role when it is needed

• who is happy to take on the role, and 

• who will listen to what you want and respect your preferences even after you have lost  
legal capacity”.

“I encourage you to identify a person who would be able to speak on your behalf if you cannot speak 
for yourself. I also encourage you to then discuss your health and personal care preferences with 
that person to see if they would be willing to take on the role, and make sure they know what you 
would want.” 

“If you would like me to facilitate a discussion between you and the person you want to appoint  
as your substitute decision maker, I would be glad to do that.” 

“If something should happen to you and I could not talk to you about it in more detail, who would 
you want to help me make these decisions?” 

“Would this person know what you would want?” 

“Have you spoken to the person who you want to make decisions for you?”

“Would you like to include them in these discussions, so they know what is happening and what 
might happen in the future?” 
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4.2.8 Encourage the patient to write it down 

Relevant to patients at the following stages: 

 No disease

 early chronic disease

 chronic disease

 advanced disease

 end of life

“Without a written advance care planning document stating your values and preferences,  
doctors and healthcare staff may be uncertain about what you want.” 

“Ideally, advance care plans are written down to make sure that doctors and healthcare staff 
understand your preferences and preferred outcomes of care. This means that your values are  
clear and we can be sure that we are making the decisions that you would have wanted.” 

“If you would like to, writing down your preferences yourself may assist you to define what things  
are most important to you. Here is an advance care plan template which you can have a go at filling 
out following on from our discussion today.”

“An advance care plan belongs to you, and you are responsible for making sure that all the relevant 
people have a copy of it. If you create an advance plan I encourage you to provide a copy of it to your 
substitute decision maker, family members (if appropriate), general practitioner, other treating clinicians 
and your local hospital. I can help you with this, if you would like”. 

4.2.9 Confirm the patient’s understanding
Check back with the patient, and substitute decision maker if they are present, about their 
understanding of the advance care planning conversation and potential outcomes. 

Relevant to patients at the following stages: 

 No disease

 early chronic disease

 chronic disease

 advanced disease

 end of life

“I want to thank you for helping me understand your values and goals.”

“I would like to be sure that we agree on what we have discussed. Could you please describe  
for me in your own words what we have discussed?”

“Is there anything else you are concerned about in terms of your treatment, or would like more 
information about?”
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4.2.10 Provide materials, emphasise the importance of future 
review and ongoing conversations

Relevant to patients at the following stages: 

 No disease

 early chronic disease

 chronic disease

 advanced disease

 end of life

“I want to thank you for helping me understand your position if you should become (more) unwell.  
It has been very helpful to me.” 

“I know that in the past, you may not have given this very much thought. Would you be willing  
to think a bit more about what we spoke about today so we can talk some more at your next  
visit/another time?” 

“I will save my notes of this discussion so that we have a record here.” 

“These are discussions that we can revisit and build upon at any time if there are changes in the 
course of your health, and if you change your mind in the future.”
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There may be times when conflict arises as a result of advance care planning conversations, 
particularly towards the end of the patient’s life. This conflict may occur between the doctor and  
the patient, the patient’s family, carers and substitute decision maker(s). Below are some useful tips 
to assist you to prevent and manage conflict both during advance care planning conversations and 
when implementing the advance care plan. 

Relevant to patients at the following stages: 

 early chronic disease

 chronic disease

 advanced disease

 end of life 

• Identify and recognise family discord as early as possible and make other members of the health 
care team aware if it is likely to affect the patient’s care. 

• Suggest that the patient write down their preferences in their own words when they have a moment 
alone to help make it clear what they want for themselves. 

• Offer meetings (on repeated occasions if needed) with the patient and/or key family members or 
caregivers to explore concerns and to try to increase understanding about the patient’s condition. 

• Explore and acknowledge the emotional issues and concerns of the patient or caregiver that are 
not always expressed and that may result in frustrating communication barriers.

• If possible, negotiate a family spokesperson, preferably one nominated by the patient if feasible, 
who can communicate with the rest of the family. 

• Preferably have someone with you (another health care professional or patient liaison officer)  
and document all discussions clearly in the notes. 

• Openly negotiate with patients and family members to try to reach a mutually acceptable solution. 

• Recognise limitations (i.e. you are unlikely to resolve longstanding family dysfunction). 

Relevant to patients at the following stages: 

 advanced disease

 end of life 

• Allow the patient and family time to come to terms with the impending death of the patient. 

• Continually focus on what is known about the patient’s values and preferences – “If [he/she]  
were able to talk to us, what do you think [he/she] would want?” 

4.3 Manage conflict
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4.3.1 Avoid the term ‘futile’
Honest and open discussions about poor outcomes should be held with the patient and their family 
without using the term ‘futile’. 

This should be avoided because: 

• It is a highly subjective term which can be used powerfully by doctors and it is hard to refute  
by the patient or family 

• It can be influenced by the clinician’s own values 

• It has negative connotations including the unintended implication that the person, rather than  
the condition, is not worth treating and is therefore ‘worthless’ 

• Its meaning is ambiguous and open to misinterpretation. 

Instead, use language that describes the treatment as “not beneficial”, “overly-burdensome”,  
“likely to cause harm” or “not in the person’s best interests”. This enables clinicians to provide  
a clear message that the decision is about the effectiveness of the treatment, not the patient’s worth. 
This approach is also consistent with doctors’ common law duty to act in the patient’s best interests.

Where the patient’s family or carers believe that non-beneficial treatment is in the best interests  
of the patient, use language that describes the process as “allowing for a natural death to occur”. 
This phrase conveys that any non-beneficial treatment desired by those other than the patient may 
be denying the patient a peaceful death. 

Relevant to patients at the following stages: 

 advanced disease

 end of life 

“I understand that you want us to do everything we can, but this treatment will not be beneficial  
or in [patient’s] best interests, as [patient] is now too sick to fully recover. Instead we would like  
to do everything we can to allow [patient] to die naturally and peacefully surrounded by the people 
who matter to [him/her] most.” 

“We are becoming concerned that the burden of continuing this sort of treatment outweighs the 
benefit. I am afraid the treatment is not working.”

“We will do everything we can to ensure [patient’s] last days are as comfortable and dignified  
as possible.”

“We are recommending making comfort a priority and to stop doing things that are not helping.”

“We are recommending continuing good care while stopping treatments that are distressing and  
not helpful.”

Where these efforts are not successful and the conflict is affecting the patient’s care, consider 
arranging: 

• a second opinion for the family, or 

• a skilled communicator to facilitate a patient care conference, or 

• a patient advocate if there are unresolved issues between health care professionals and the  
family or patient.
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The process of advance care planning facilitates open discussions about end of life care between 
doctors and patients. 

Doctors are encouraged at first instance to engage in values-based discussions with the patient 
about their wishes and goals for their future. 

A values-based discussion encourages the patient to identify their own goals and values in their 
own words, rather than specific information about medical treatments e.g. “I would like to attend 
my granddaughter’s wedding in March this year”, or “I need to walk my dog each day”, or “pain 
management is very important to me.” 

Some patients may naturally be interested to know about their medical treatment options and the 
pros and cons of each type of treatment. 

This guide is intended to inform patients who are interested to know more about end of life 
treatments and procedures, and should not be used at first instance by doctors to engage the 
patient in advance care planning conversations. 

The following phrases are excerpts from Department of Health 2012; and Clayton et al. 2007. 

Relevant to patients at the following stages: 

 no disease

 early chronic disease

 chronic disease

 advanced disease

 end of life 

4.4.1 Explain the dying process
• Explore fears and expel myths 

• Consider explaining the likelihood of decreasing consciousness levels as death approaches

• Explain that they will gradually become weaker, needing longer rest periods and eventually 
become less conscious

• Promote understanding of the decreased need for fluid and foods, non-essential medications, 
routine observations, tests and investigations in the final days

• Consider reassuring patients and caregivers that dying will neither be inappropriately prolonged 
nor hastened by any treatments or medications given in the patient’s final days 

“In your final days, you may gradually go into a coma, which is like a deep sleep. However, it is not 
the same as sleep and going to sleep at night won’t make this happen any sooner.”

“Often what happens is that people become more and more drowsy, and less and less aware of what 
is going on around them. As far as we can tell, this is not distressing or frightening at all. If you do 
become distressed, however, we will do our best to ease this as quickly as possible. We will also  
be there for your family at this time to help support them if necessary.” 

“We will not be measuring your blood pressure and pulse on a regular basis any more, but will  
be concentrating on relieving your symptoms.”

4.4 Explain the dying process and end of life 
treatments in plain language 



54

“Some tablets may not be of any help at this stage, and may be difficult to swallow.”

“Intravenous fluids may be unlikely to alter the course of the disease and at this time they may pool 
in the lungs and make breathing more difficult.”

“As the body slows and starts to shut down, you will naturally need less food, drink and medication.”

“We will continue all the medications that are essential, but give them in a form that you can manage.”

4.4.2 Cardiopulmonary resuscitation (CPR)

Explanation of CPR 

“This is a treatment that may be used if your heart and/or breathing suddenly stops. If the heart 
stops it is called a ‘cardiac arrest’. During CPR, pushing forcibly on the chest compresses the heart, 
circulating some blood, and air is pushed into the lungs by blowing into the mouth, allowing oxygen 
to be provided to the lungs.” 

“In a hospital setting (or if an ambulance is called), in addition to CPR, emergency resuscitation  
will also involve a needle in a vein to deliver drugs to try and improve the heart function and often  
a tube down the throat to assist with getting oxygen into the lungs.” 

“Electric stimulation of the heart, better known as defibrillation, may be used to in hospital  
or by ambulance try to return the heart rhythm back to normal. It does not start the heart  
as appears often on TV, but stops the irregular or erratic electrical activity of the heart that  
is preventing it from pumping blood.” 

Likelihood of successful recovery 

“If effective CPR is not provided within approximately five minutes of the heart stopping it is likely  
that permanent brain damage will occur. If the heart and breathing cannot be restored, death will 
occur. If your heart stops and CPR is not provided you would remain unconscious and then you 
would die naturally.”

“Even if effective CPR is provided early, it is often not successful. Unlike what is seen on television 
programs, in real life less than 15% of people who receive CPR survive and return to their previous 
‘normal’ life and ‘normal’ level of function. For many people with advancing age serious illness,  
such as cancer, chronic heart or lung problems and advanced dementia, the likelihood of success  
is much less, and may be close to zero Unless the underlying cause of the problem can be corrected, 
further cardiac arrest will occur.” 

Potential benefits

“The potential benefit of CPR is that it can stop the person from dying. This is more likely  
to be the case in generally reasonably healthy people who may have been involved in an accident,  
or drowning, or may have had a heart attack. If CPR is provided early and effectively, and if the person 
receives care to reverse the underlying cause of the problem, there may be a complete recovery.” 
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Potential negative outcomes 

“The possible negative impacts of CPR in people who survive the resuscitation include broken ribs, 
they will usually need for a breathing machine and intensive care for a period of time afterwards,  
and CPR may result in permanent brain damage. Most people who survive will need a period  
of hospitalisation, which may be long, and they may never make a full recovery, or may die 
during this time. For most people who have serious medical illnesses and who are successfully 
resuscitated, it is usually temporary, and often the heart stops again. In many circumstances,  
CPR may only prolong the dying process.”

“In some cases, CPR has almost no chance of being effective. It might also mean that a patient  
can’t be with their family when they are close to death. In some cases it can be better to allow  
death to come naturally and continue all treatments that are potentially effective for the person’s 
comfort instead.”

4.4.3 Artificial ventilation (breathing machines) 

Explanation of artificial ventilation 

“If you stop breathing, it may be possible to artificially support your breathing using a ventilator 
(breathing machine) and a tube which is either inserted via the mouth into the lungs, or into the 
windpipe (called a tracheostomy).”

“Ventilation would only be initiated in a hospital if it was expected that you had a reversible illness 
and would be able to breathe independently after this treatment.”

Likelihood of successful recovery 

“This process is often required when there is a major illness or injury, and it may allow a person  
to be kept alive while the underlying problem is treated and recovery is occurring. This may be the 
case if someone has had a serious accident, or has developed pneumonia. In such situations  
it would normally be short-term treatment, and many people make a good recovery.”

“There are other circumstances where the breathing may need to be supported long term.  
This may be the case in someone who has permanent severe lung disease, or may have  
a muscle disease such as motor neurone disease, or who may have had a permanent brain injury. 
Often in these circumstances the person would have a tracheostomy and be connected to  
a ventilator. The ventilator may be connected 24-hours a day or it may be possible to come  
off the machine for short periods of time.”

Potential negative outcomes 

“For many people in this circumstance they may not be able to live at home, and they may not  
be able to swallow and eat normally, and may have difficulty speaking. The breathing machine does 
not treat the underlying cause of the breathing failure, and the disease may continue to progress and 
the machine may just prolong the dying process.”

“It is not always possible at the beginning of an illness to be sure what the likely long-term outcome  
is going to be. In such circumstances people may decide to begin treatment with tubes and breathing 
machines and see how things go. If it then becomes obvious that a reasonable recovery is not 
possible, it may be reasonable to stop the treatment, and allow death to occur in a peaceful way.”
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4.4.4 Tube feeding 

Explanation of tube feeding 

“It is possible to insert a feeding tube via the nose into the stomach (naso-gastric tube) or directly 
into the stomach (PEG tube) so as to provide food and water. A chemically balanced mix of nutrients 
and fluid can then be provided via this tube.” 

Likelihood of successful recovery 

“There are circumstances where a feeding tube may be of benefit. These include illnesses (such as 
stroke) where swallowing is affected, either as a temporary measure where recovery is expected, 
or permanently where the ability to swallow will not improve enough to return to normal eating and 
drinking. In this circumstance, a person may feel that their quality of life is otherwise reasonable and 
they would like to have a long-term feeding tube.”

“There are situations where a feeding tube may not be appropriate even if there is a reduced intake 
of food and water. As part of the natural dying process there is a reduction in the feelings of hunger 
and thirst, and people may not wish to have much intake. Many people in this circumstance can 
swallow. This is often the situation in advanced cancer and dementia. In these circumstances the 
use of a feeding tube may not offer any overall benefit, as it cannot change the underlying disease 
processes, and usually does not stop death from occurring.”

Potential negative outcomes

“There are also usually side effects associated with tube feeding. These include the need to insert 
tubes, which can be uncomfortable, and may need to be replaced from time to time. Sometimes 
(especially in advanced dementia) there is a need to use medication to sedate a person, or physical 
restraints so that the person does not pull their tube out. Too much tube feeding can cause stomach 
distension and discomfort, fluid overload, and the risk of developing pneumonia is usually increased 
when a feeding tube is used. In some circumstances, for example dementia, a feeding tube may 
prolong the dying process.”

4.4.5 Dialysis (kidney machine)

Explanation of dialysis 

“Normal kidney function is important for good health. Dialysis is used to assist and replace the 
function of failing kidneys by allowing waste products and excess fluid to be removed from the 
body. Dialysis is often provided through tubes that are surgically inserted into the arm that are then 
connected up to the kidney machine. This type of dialysis (haemodialysis) usually involves being 
connected up to the machine for several hours up to three times a week. In some people a tube 
can be inserted into the abdomen. Fluid is introduced, and then removed, and this allows the waste 
products to be removed (peritoneal dialysis).”

Likelihood of a successful recovery

“For some people it may be appropriate to commence dialysis, and see how the treatment 
progresses. If after a period of time their goals are not being met, it is possible for dialysis to be 
ceased. Upon cessation of dialysis it would be normal for waste products to build up in the body 
leading to coma and death, usually within one or two weeks. There may be some circumstances 
where it is expected that the kidneys will improve and dialysis could then be discontinued.”
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Potential benefits 

“The potential benefits of dialysis include the ability to prolong life, and also it may allow a person to feel 
better, and to be mentally more alert. It cannot however reverse the underlying abnormality that has 
caused the kidneys to stop functioning, and for many people is it likely to be a lifelong treatment.”

Potential negative outcomes

“There are a number of potential problems associated with dialysis. It can be time consuming,  
and cannot completely replace normal kidney function. Despite dialysis many people with kidney 
failure will have some ongoing symptoms. Often before dialysis occurs the person may feel unwell, 
and after dialysis occurs they may feel lethargic and fatigued. People receiving dialysis need  
to be very careful about their diet, and need to control their fluid intake.”

“Dialysis does not keep people alive indefinitely. It can be quite inconvenient for some people,  
and this can be a bigger issue if there are long distances to travel to dialysis centres.”

“Infection and discomfort at the site of the tube insertion can be a problem. In older people, 
especially those with other serious illnesses, dialysis may merely prolong the dying process.”

4.4.6 Palliative care

Explanation of palliative care 

“Comfort care, supportive care, and palliative care all refer to the types of care that a person may 
receive. It includes medications such as pain relief and sedation, but may also include things such 
as attention to the environment (such as surroundings, music), spiritual needs, and social and 
psychological support, including who might be present to support you through the dying process.”

“Palliative care can begin from the first diagnosis of a non-curative illness. You and your family can 
begin palliative care when you need and want support. Your needs might change if the disease 
stabilises and palliative care services might be reduced or stopped until further needs arise.” 
(Palliative Care Victoria)

Useful considerations

“In treating any symptoms (pain, nausea, dyspnoea, fear, itch) it is important to be aware that all 
treatments have potential side effects. These can include increased drowsiness, sedation or confusion. 
These effects can also occur as part of the disease process. For some people this is acceptable,  
as their main focus is on complete control of their pain, but for other people there may be a preference 
for less pain control but preservation of alertness and the ongoing ability to fully interact with family  
and staff.”

“Palliative care has been demonstrated to lead to significant improvements in both quality of life and 
mood. As compared with patients receiving standard care, patients in one study who received early 
palliative care had less aggressive care at the end of life, but longer survival.” (Temel et al 2010)
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Healthcare settings: GP practice, hospital, aged care 

Target skills: communication skills, confidence, knowing your role

Time: 10 mins

Module 5: Record – How to document  
the conversation 
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5.1 A 10 step guide to recording the 
conversation 

Many health services have procedures for how an advance care plan is developed, recorded, 
reviewed, stored, retrieved and activated. Become familiar with the storage and alert systems within 
your service. If there is no procedure in place, assist your service to develop a system to support 
advance care plans.

1. Document advance care planning discussions in the patient’s clinical record in the designated 
location (such as My Health Record (formerly Personally Controlled Electronic Health Records 
(PCEHR)), the legal section or the advance care planning discussion record). 

2. Document the advance care plan using clear and unambiguous language that is easily 
understood. This should ideally be done with the patient, in their own words, making sure that 
it will be clear to doctors and substitute decision makers who read the document in the future. 
Note that an advance care plan does not need to be written in the patient’s handwriting, and 
another person transcribe the patient’s wishes.

3. Document the patient’s values, preferred outcomes and medical treatment preferences using  
for example:

 • a template developed by health services or peak bodies 

 • a free-form letter.

4. Identify the substitute decision maker. 

5. If the patient chooses, use the legislated forms to: 

 • appoint a medical enduring power of attorney 

 • complete a Refusal of Medical Treatment Certificate. 

6. Give the original advance care planning documents to the patient. 

7. Place an advance care plan alert in their physical and/or electronic medical record. 

8. Place a copy of the advance care plan in their medical record in the designated location. 

9. Ask the patient to make sure the substitute decision maker has copies of the advance care plan. 

10. With the patient’s consent ensure that other treating doctors, including specialists, their GP 
or residential aged care facility, medical deputising services if used, and other relevant family 
members, are provided with copies of the advance care plan. 

In general practice settings it may be appropriate to ask the patient to complete an advance care 
plan in conjunction with their substitute decision maker independently and then review the document 
with the patient.



62

An advance care plan can be strengthened by following these steps: 

1. Confirm whether the patient has capacity but note that their views and values remain important 

2. Use correct language

3. Complete paperwork correctly

5.2.1 Confirm whether patient is competent
• The patient must create the advance care plan of their own free will. 

• Where there is evidence that when signed, the patient was competent and not unduly influenced, 
the document will be strengthened. 

• Using witnesses may provide further support, as may the qualifications of a witness, for example, 
a doctor. 

5.2.2 Use correct language
• Give proper consideration to any written advance care planning document. 

• If you are unsure that you have used the appropriate language, think about the 2.00am test – 
would another doctor be able to understand what you have written in an emergency at 2.00am? 

• Relate the advance care plan to the patient’s current health status. An advance care plan that 
clearly contemplates the current clinical circumstances of the patient will be more informative in 
determining what is in the patient’s best interests. However, note that if a patient is healthy and 
well they may still wish to document their preferences should they become unwell (e.g. as a result 
of a car accident, heart attack etc.). 

• Use appropriate wording. An advance care plan will be stronger if it avoids vague or imprecise 
language. For example, to say, ‘I refuse life-sustaining treatment unless I can be sure of a reasonable 
quality of life’ is very difficult to apply because the question of what is ‘reasonable’ will vary from 
person to person. 

• Similarly, references to specific treatments may not be relevant to their specific health status. 
Instead, advance care planning should be derived from a values-based discussion with the patient, 
where the patient identifies their own goals and values in their own words (e.g. I would like to live in 
my own home, or be near my family) as opposed to specific information about medical treatments. 

• Record the ‘why’ behind patient preferences; and not just the ‘what’. Knowing why a patient 
has particular treatment preferences allows that information to also be applied to a different, 
unanticipated medical event. 

 5.2.3 Complete paperwork correctly
• When documented, an advance care plan may be recorded on an advance care planning 

template, with a Refusal of Treatment Certificate, in a letter, or on a medical record file note.

• It is not necessary for an advance care plan to be in the patient’s handwriting.

It is not necessary for a doctor or other healthcare professional to sign an advance care plan. 

 

5.2 How to write it down
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Healthcare settings: GP practice, hospital, aged care 

Target skills: communication skills, confidence, knowing your role

Time: 10 mins

Module 6: Review – When to revisit  
the conversation 
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A review of an advance care plan can be undertaken at any time. It is encouraged and important 
because people refine their goals for treatment and care during the course of their lives and their 
illnesses (Michael et al. 2013). An up to date advance care plan also makes it easier for doctors  
to assess its validity. 

A review may be initiated by the patient or could be prompted by you at key times in the patient’s 
illness trajectory, including the following situations: 

• At annual reviews such as health assessments or CDM reviews

• Patient has been hospitalised for a severe progressive illness 

• There has been a change in the patient’s condition, or the patient experiences an unstable phase 
of an illness 

• Patient says they want to refuse life-sustaining treatment

• Patient or family enquire about palliative care

• There has been a medical decision not to provide certain interventions

• Patient is marginalised in the community or may be likely to face discrimination 

• Patient is isolated and vulnerable

• Patient has specific cultural needs or beliefs

• Patient has differing opinions, values or beliefs to their family members

The plan should be reviewed with the patient, their substitute decision maker, their family and 
relevant doctors involved in the patient’s care. 

6.1 Review 
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1.  Be prepared

2.  Re-introduce the potential outcomes of advance care planning if the patient has not appointed  
a substitute decision maker or documented their advance care plan. 

3.  Clarify the patient’s current health status

4.  Discuss the patient’s fears and expectations and, if applicable, identify any gaps in the patient’s 
understanding of their condition. 

5.  Discuss the patient’s quality of life priorities and goals of care 

6.  Where no substitute decision maker has been appointed, encourage the patient to appoint one 
– it may be useful to identify the substitute decision maker from the person responsible hierarchy. 
This can often be a surprise to a patient and they may wish to choose a different substitute 
decision maker by appointing a medical enduring power of attorney. Where a substitute decision 
maker has been appointed, encourage the patient to confirm or review their choice of substitute 
decision maker, as circumstances may have changed. 

7.  Encourage the patient to write it down into a new advance care planning document, so that  
it is clearly distinguishable from the previous advance care plan. 

8.  Confirm the patient’s understanding of the revised plan and emphasise the importance of future 
review and ongoing conversations.

9.  Record the conversation as outlined in Module 5. Where no changes are made to an existing 
ACP after it has been reviewed, ensure that the reviewed plan is dated and signed by the 
patient. If a clinician is involved in the review they may sign that they witnessed the review.  
This will make it clear that this ACP has been reviewed and is still valid. Also be sure to consider 
electronic or other storage of ACPs in your healthcare setting. Ensure that outdated ACPs are 
marked appropriately and that treating staff can easily identify the most recent version. 

10. Encourage the patient to provide a copy of the reviewed advance care plan to their substitute 
decision maker, family members (if appropriate), general practitioner, other treating doctors, 
ambulance service, district nurse and their local hospital.

6.2 A 10 step guide to reviewing an advance 
care plan
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Healthcare settings: GP practice, hospital, aged care

Target skills: Communication skills, confidence, knowing your role

Time: 10 mins

Module 7: Activate – When and how  
to implement an advance care plan
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An advance care plan should be activated when the patient 
cannot make a medical treatment decision because a proper 
assessment has determined that the patient does not have 
capacity or is unable to communicate. 

  View Module 2.2 for instructions on how to assess capacity 

This will involve all doctors linked to the patient’s care, both internal and external to the health 
service, in collaboration with the substitute decision maker and/or family. 

7.1  Activate 
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7.2 A 10 step guide to implementing  
an advance care plan

1. Access the patient’s medical record and locate their advance care plan. 

2. Enquire about whether an advance care plan exists elsewhere (such as with their GP,  
nursing home or family). 

3. Locate the advance care plan. It could be a standard form, a letter, or in another format.  
It could be located in the medical records, with the GP, with the substitute decision maker,  
or the custodian could be identified on the patient’s My Health Record. 

4. Contact the appointed substitute decision maker such a medical enduring power of attorney  
or person identified in the person responsible hierarchy.

5. Involve the patient as much as possible in the decision making process, even if they do not have 
legal capacity to make a specific decision. 

6. Discuss the advance care plan with the substitute decision maker and treating team and use  
it to guide decision making. 

7. Interpret and include the patient’s expressed values and preferences in their clinical care and 
medical treatment plan. 

8. Where a person responsible has been identified, they may consent or not consent to treatment 
based on: the authority of the substitute decision maker to consent to treatment or not,  
what is in the patient’s best interest, the contents of the patient’s advance care plan,  
and past conversations that the patient had about their values and preferences for treatment 
and health outcomes. 

9. Where a patient does not have a person responsible, then the doctor can provide medical 
treatment without the consent of a person responsible (s 42K Guardianship and Administration 
Act 1986). Or, where an advance care plan exists and indicates that the particular treatment  
is not wanted by the patient, then the doctor needs to consider whether the advance care plan 
is valid, and document very carefully if the doctor decides to abide by the patient’s advance care 
plan not to provide such treatment.

10. Communicate with the GP, other treating doctors, Medical Deputising Service, nursing home 
and other people involved in the patient’s care (such as through a treatment or discharge plan). 
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The substitute decision maker is an expert on the patient. They represent the preferences of a patient 
who is incompetent. 

The role of the substitute decision maker is to ‘stand in the shoes’ of the patient who lacks  
decision-making capacity, and to discuss medical treatment options as the patient’s representative. 
A substitute decision maker must always act in the patient’s best interests. 

The aim is for a shared understanding between the substitute decision maker and the doctor about 
the patient’s best interests and the medical decisions that are consistent with this. 

Substitute decision makers should be included by doctors in both the development and 
implementation of the patient’s advance care plan. The substitute decision maker substitutes for  
the patient’s decisions and not the decisions of the doctor. 

7.3 The role of the substitute decision maker 
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The following 5 steps are based on information from the Office of the Public Advocate 2010. 

1. The appropriate doctor to communicate with the substitute decision maker and discuss the 
patient’s health care preferences is the doctor who:

 •  has examined the patient, 

 •  is responsible for performing the proposed procedure or treatment, and 

 •  is aware of the specific risks to the patient. 

2. Explain to the substitute decision maker what their role is in the process.

3. The duty to inform is now directed towards the substitute decision maker. Inform them in clear 
and plain language about the patient’s health status, and any proposed healthcare procedures 
and treatments. Explain the details of specific risks to the patient that may result from the 
discussed procedures and treatments. 

4. Actively listen to the substitute decision maker, as they are now the ‘voice’ of the patient and the 
expert on the patient’s health care preferences. 

5. Confirm that the substitute decision maker understands the agreed next steps for the patient  
by asking them to explain what you have discussed in their own words. 

  View Module 4.4 for a guide to explaining the dying process and end of life treatments  
in plain language. 

7.4 5 steps to involve and support substitute 
decision makers
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All explanations of the role of the doctor in this module are 
credited to Willmott et al. 2011. 

7.5.1 Person responsible hierarchy 
If a patient cannot consent to his or her own treatment, the doctor can obtain consent from  
the substitute decision maker. The substitute decision maker is the first person listed below who  
is reasonably available and willing to make medical and dental treatment decisions on behalf  
of the patient.

The Guardianship and Administration Act 1986 (Vic) sets out the person responsible hierarchy:

• an agent appointed by the patient under a medical enduring power of attorney 

• a person appointed by the Victorian Civil and Administrative Tribunal (VCAT) to make decisions 
about proposed treatment

• a guardian appointed by VCAT to make decisions about medical/dental treatment

• a person appointed by the patient as an enduring power of attorney under the Powers of Attorney 
Act 2014 with power to make decisions in relation to the proposed procedure or treatment 

• a person appointed in writing by the patient to make decisions about medical/dental treatment 
including the proposed treatment

• the patient’s spouse or domestic partner

• the patient’s primary carer, including carers in receipt of a Centrelink carer’s payment but 
excluding paid carers or service providers 

• the patient’s nearest relative over the age of 18 years, in the following order listed: 

 – son or daughter

 – father or mother

 – brother or sister (including adopted and half siblings)

 – grandfather or grandmother

 – grandson or granddaughter 

 – uncle or aunt

 – nephew or niece

The first person who is available, willing and able to act in any given circumstances will be the person 
responsible. The person responsible can consent to, or withhold consent to, a medical procedure. 

When there are two relatives in the same position, for example a brother and a sister, then the elder 
is considered the person responsible and would become the substitute decision maker.

7.5 The role of doctors in relation to different 
types of substitute decision makers
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7.5.2 Enduring powers of attorney 

Medical enduring power of attorney

• Appointed under the Medical Treatment Act 1988 (Vic)

• Makes decisions regarding medical treatment 

• Can refuse medical treatment 

• Highest appointment on the person responsible hierarchy

Enduring power of attorney (financial and/or personal matters)

• Appointed under Powers of Attorney Act 2014 (Vic)

• Makes decisions regarding financial and/or personal matters which includes decisions about 
healthcare

• Cannot refuse medical treatment 

7.5.3 VCAT appointed guardians
The Victorian Civil and Administrative Tribunal (VCAT) is empowered to appoint a guardian on behalf 
of an adult patient who lacks capacity. The following information is relevant where a person has been 
appointed by VCAT to make health care decisions on the patient’s behalf. 

The Medical Treatment Act 1988 (Vic) provides that a guardian appointed by way of an ‘appropriate 
order’ under the Guardianship and Administration Act 1986 (Vic) may refuse treatment. 

Plenary guardian

• Has “all the powers and duties which the plenary guardian would have if he or she were a parent 
and the represented person his or her child”. 

• Can refuse medical treatment.

Limited guardian with power to make decisions about medical treatment 

• Can refuse medical treatment 

7.5.4 Role of the Doctor in identifying the substitute decision maker
• Ascertain which type of substitute decision maker has been appointed according to the person 

responsible hierarchy 

• Know that an enduring power of attorney has the power to make decisions regarding financial 
and/or personal matters. This includes, for example, financial decisions about how to invest 
money, or personal decisions about where a person lives. However, it is up to the principal person 
to determine what powers are given to their enduring power of attorney.

• Know that only a medical enduring power of attorney has the power to make any medical 
treatment decisions that the patient would make if they were competent. 

• Know that only the person appointed as a medical enduring power of attorney or a guardian 
appointed by VCAT can refuse treatment within the meaning of section 5 of the Medical Treatment 
Act 1988. 

• Know that a Refusal of Treatment Certificate cannot be used to refuse palliative care. 
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Where a substitute decision maker exercises their power to withhold consent to recommend medical 
treatment, you may: 

a. accept the withholding of consent – this means treatment will not be given as consent or some 
authorisation is required to provide treatment; or

b. you may apply to VCAT for appointment of a guardian; or 

c. seek authorisation to provide the treatment from another source – you can serve the substitute 
decision maker (and the Public Advocate) with a section 42M form (under the Guardianship and 
Administration Act 1986).  This form advises of your intention to provide the treatment for which 
consent is being withheld. You must be aware of the necessary procedural steps for this option.  
In these circumstances, you are effectively the de facto decision maker. 

• The substitute decision maker may make an application to VCAT for it to consider the matter.  
If no such action is taken within 7 days, you may then provide treatment.

• You must know the distinction between the power to withhold consent and refuse treatment: 

 – Withhold consent: a substitute decision maker can withhold consent to prevent treatment 
being given to the patient before it is scheduled to begin. 

 – Refuse treatment: only a person holding the power to refuse treatment can request that 
treatment be withdrawn and require that it be stopped.

 
Example: where intubation is already being administered to the patient, only the person 
appointed as a medical enduring power of attorney can stop it from continuing. In contrast,  
all substitute decision makers can withhold consent to having the treatment commenced  
in the first place.

Had intubation not yet been administered to the patient, the person responsible would  
be able to withhold their consent. 

• If you are concerned about a proposed decision, you may apply to VCAT to hear  
an application in relation to medical or dental treatment.
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7.5.5 Refusal of Treatment Certificates
Before a guardian appointed by VCAT or a medical enduring power of attorney  
is entitled to complete a refusal of medical treatment certificate on behalf of a patient, 
EITHER requirement 1 or 2 must be satisfied, IN ADDITION TO requirement 3:

1. The medical treatment (to be refused by the certificate) would cause unreasonable distress  
to the patient; or

2. There are reasonable grounds for believing that the patient, if competent, would consider that 
the medical treatment is unwarranted. This must be decided after giving serious consideration  
to the patient’s health and wellbeing; and

3. Loss of competence – the patient must have lost capacity to make the relevant decision.

Note: the Refusal of Treatment Certificate must refer to a treatment that is relevant to a specific and 
current medical condition.

Role of the Doctor

• Determine whether a guardian or medical enduring power of attorney has been appointed and 
whether the guardian has the power to refuse treatment using information above. 

• Both you and another person must witness the Refusal of Treatment Certificate and be  
satisfied that: 

 – the guardian or medical enduring power of attorney has been informed about the patient’s 
condition to an extent that it would be necessary for the patient, if competent, to have made  
a decision about refusing treatment  and

 – the guardian or medical enduring power of attorney appears to have understood this information. 

• Know that a Refusal of Treatment Certificate cannot be used to refuse palliative care. 

• Know that a Refusal of Treatment Certificate can be signed anywhere. A copy of the Certificate 
must be given to VCAT (via email, fax or post) by the witnessing doctor or manager of the hospital  
or health service within 7 days after it has been completed. 

• If you have concerns that treatment is being improperly refused by a guardian (e.g. if you believe 
that neither of the required criteria are satisfied, or if the guardian is not acting in the patient’s  
best interests in refusing treatment), you may apply to VCAT under its power to hear applications 
in relation to medical treatment for reassessment of the guardian’s appointment. 
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7.5.6 The role of the doctor: Where the substitute decision 
maker is not making a decision in the patient’s best interests
If the doctor considers that the person responsible is not making a decision in the best interests  
of the patient they could apply to VCAT: 

• for the naming of another person as person responsible; or

• for the appointment of a guardian. 

If the person responsible does not consent (that is, they withhold consent) to the proposed medical 
or dental treatment but the relevant doctor nevertheless believes on reasonable grounds that the 
proposed treatment is in the best interests of the patient then they can complete a s.42M statement 
(available from the Office of the Public Advocate Victoria).  

If the person responsible does not apply to VCAT within 7 days of receiving this notice then the 
doctor may proceed with the treatment.
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7.6 The role of the doctor: In life-sustaining 
treatment decisions

7.6.1 Where the doctor considers life-sustaining treatment  
to be non-beneficial
• You are under no obligation to treat where “no benefit at all would be conferred”.  

Treatment regarded as non-beneficial is not considered to be in a patient’s best interests and  
so need not be provided. 

• Disputes may arise as to whether a treatment is of benefit, and those close to the patient may 
wish to challenge a medical professional’s determination of this in the Supreme Court. In this 
situation, you are the initial decision maker, and must be aware that the law does not require 
provision of non-beneficial treatment without consent. 

• You need to be aware of avenues for legal review before the Supreme Court. You should also 
obtain a second opinion if you wish to pursue these pathways. 

7.6.2 Where the doctor is required to make an urgent decision 
about life-sustaining treatment 
• Where an urgent decision about medical treatment is required, you are the legal decision maker 

and are authorised (by the Guardianship and Administration Act 1986) to provide medical 
treatment without consent if you believe on reasonable grounds: 

a. that the treatment is necessary, as a matter of urgency, to save the patient’s life or

b. to prevent serious damage to the patient’s health or

c. to prevent the patient from suffering or continuing to suffer significant pain or distress. 

• If treatment is non-beneficial, there is no obligation to treat. While you are not expressly authorised 
to withhold/withdraw treatment in an emergency situation, if the treatment is assessed as being 
non-beneficial, it can be lawfully withheld under the common law. 

• If treatment is beneficial, you have the power to provide treatment without consent. 
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There may be times when conflict arises from the implementation of an advance care plan. 

  Refer to Module 4.3 for guidance on how to manage conflict between doctors and 
substitute decision makers, carers, and the patient’s family members. 

7.7.1 The role of the doctor: Where conflict exists with family 
members and/or substitute decision makers
There will be times when medical treatment is offered but the person responsible considers it is not 
in the best interests of the patient to consent to such treatment, or the family is requesting treatment 
that is either non-beneficial or contrary to the person’s advance care plan or previously stated wishes. 

• If differences of opinion exist, resolution can often be achieved through sensitive and clear 
communication. This sometimes requires the involvement of experienced colleagues. Refer to the 
advance care plan to consider what treatment the person would have wanted.

• Remember that where treatment would be non-beneficial to the patient, the substitute decision 
maker, family members or carers cannot demand that treatment be provided.

• Where there is clinical uncertainty about the effectiveness of treatment, treatment should be 
provided. It can then be withdrawn, if inappropriate or not beneficial. 

• Where you believe that a decision made by a substitute decision maker is not in the best interests 
of the patient, it may be necessary to seek advice from the Office of the Public Advocate about 
whether and how to challenge the decision. 

• As a last resort the Office of the Public Advocate and VCAT can provide assistance. The Office  
of the Public Advocate has a telephone advice service and can advise as to the relevant 
legislation. VCAT can provide advice as to the processes for making and hearing applications.

7.7 Manage conflict  
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Healthcare settings: GP practice, hospital, aged care 

Target skills: teamwork, leadership, inter-professional collaboration 

Time: 15 mins

Module 8: Advance care planning in your 
workplace
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The delivery of advance care planning at the clinical level works best when it is viewed as a team 
responsibility, with each team member having a clear and shared understanding of their role. 

Senior healthcare staff (medical, nursing and allied health) and health service executives play  
an important role in establishing clear expectations, processes and practices for advance care 
planning and support for communicating decisions about treatment. 

Senior doctors have a clear leadership role within the multidisciplinary team to provide advice and 
evaluate the overall impact of treatment on prognosis and wellbeing. This is important to ensure 
that values and wishes expressed by the patient are reflected in medical treatment plans and 
communicated to the treating team. It is also particularly important when deciding to cease treatment. 

Healthcare staff at the front line of care balance the timeliness of interventions, client involvement 
and consent, and decisions about ceasing or not initiating treatment. 

All healthcare staff (medical, nursing and allied health) can contribute to advance care planning. 
There are considerable benefits to using the skills of a multidisciplinary team in the communication, 
development and review of advance care plans. 

A multidisciplinary team approach can: 

• allow staff to contribute information about treatments and interventions based on their area  
of expertise 

• break the task into manageable components

• provide a ‘sounding board’ for problem solving complex issues and checking appropriate 
communication approaches

• ensure staff are working within their areas of competency in translating wishes and values 
expressed in an advance care plan into a clinical treatment plan.

8.1 Your multidisciplinary team 
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Most doctors work closely with a wide range of healthcare professionals. The care of patients  
is improved when there is mutual respect and clear communication, as well as an understanding  
of the responsibilities, capacities, constraints and ethical codes of each other’s professions.  
Working in a team does not alter a doctor’s personal accountability for professional conduct and  
the care provided. 

When working in a team, good medical practice requires that you:

1. Understand your particular role as part of the team and attending to the responsibilities 
associated with that role.

2. Advocate for a clear delineation of roles and responsibilities, including that there  
is a recognised team leader or coordinator.

3. Communicate effectively with other team members.

4. Inform patients about the roles of team members.

5. Act as a positive role model for team members.

6. Understand the nature and consequences of bullying and harassment, and seeking  
to eliminate such behaviour in the workplace.

7. Support students and practitioners receiving supervision within the team.

8.2 Teamwork as part of good medical 
practice
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Recommended initiatives and actions that can be implemented by doctors in their own health 
services and practices to promote and implement advance care planning are listed below.

8.3.1 Goal: Create a shift in organisational culture

Doctors’ actions: 

• Support governance and administrative initiatives surrounding advance care planning.  
These initiatives may include new strategies for integrating advance care planning into every  
day practice, and the systems and frameworks of the health service/practice.  

• Good communication is a pillar of quality patient-centered care. Communication between 
members of medical staff is as important as between the doctor and patient. 

• Ideally, medical teams should avoid what Associate Professor Deborah Parker refers to as “corridor 
conversations” about advance care planning in passing, or when the condition of the patient has 
already severely deteriorated. 

• In order to promote a supportive culture within your team, aim to host regular team meetings, 
grand rounds (if in a hospital setting) and/or case conferences to discuss any issues surrounding 
advance care planning for patients. 

• Coordinated team meetings, grand rounds and/or case conferences provide an opportunity to: 

– discuss a patient’s preferences and allow discussion about future medical treatment options

– address issues identified by peers that are seen as creating barriers to advance care planning 
discussions and implementation

– identify advance care planning champions working in targeted units who can support and build 
capacity within the team

– use audit processes such as Mortality and Morbidity Review committees to reflect on practice 
and provide feedback to clinicians involved in the patient’s care;

– use accreditation standards as an opportunity to improve advance care planning systems. 

8.3 Recommended healthcare service goals 
and initiatives
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8.3.2 Goal: Deliver advance care planning in the context  
of patient-centered practice 

Doctors’ actions: 

• Pro-actively identify substitute decision makers and existing advance care plans, particularly  
on admission.

• Every conversation counts. Document conversations that provide insight into what a patient 
would want if unable to contribute to decision making. Record advance care planning discussions 
(including name of substitute decision maker and/or advance care planning documents) on 
admission documents, care planning documents, medical alerts and discharge documents. 

• Identify and target key groups in the health services that would benefit from opportunities to have 
advance care planning discussions. 

• Ensure patients are routinely offered opportunities to develop or review advance care plans at key 
points during their illness.

• Provide user-friendly information on advance care planning.

• Include the substitute decision maker in advance care plan development and discussions with the 
patient when a patient’s capacity to participate fully in decision making becomes compromised. 

8.3.3 Goal: Enable the healthcare service to deliver advance 
care planning through targeted education, training and 
mentoring   

Doctors’ actions: 

• Participate and engage in ongoing advance care planning training through access to in-house and 
external education and training programs, including self-guided training programs.

• Participate and engage in training programs that increase understanding of the legal framework 
that supports advance care planning, and training that develops communication skills using  
a patient-centered approach.

• Actively support supervision and mentoring to build skills in advance care planning across your 
health service/practice.

• Assist to build staff capacity in advance care planning in team meetings, grand rounds and case 
conferences. 

• Support junior clinical staff to observe family conferences and discussions as part of their training 
and mentoring.

• Identify champions who model good practices in advance care planning.

• Support junior staff to review and reflect on client care.

 



87

Good patient care is enhanced when there is mutual respect 
and clear communication between all healthcare professionals 
involved in the care of the patient (MBA Code of Conduct 4.2). 

The Medical Board of Australia encourages doctors to 
work closely together and with a wide range of healthcare 
professionals as part of good medical practice with respect to 
delegation, referral, handover and coordinating care with other 
doctors (MBA Code of Conduct 4.4.1 – 4.4.7).

 
The Medical Board of Australia Code of Conduct

4.2 Respect for medical colleagues and other healthcare professionals

Good patient care is enhanced when there is mutual respect and clear communication 
between all healthcare professionals involved in the care of the patient. Good medical  
practice involves:

1. Communicating clearly, effectively, respectfully and promptly with other doctors and 
healthcare professionals caring for the patient.

2. Acknowledging and respecting the contribution of all healthcare professionals involved in the 
care of the patient.

3. Behaving professionally and courteously to colleagues and other practitioners including 
when using social media.

 
The Medical Board of Australia Code of Conduct 

4.5 Coordinating care with other doctors

Good patient care requires coordination between all treating doctors. Good medical  
practice involves:

1. Communicating all the relevant information in a timely way.

2. Facilitating the central coordinating role of the general practitioner.

3. Advocating the benefit of a general practitioner to a patient who does not already have one.

4. Ensuring that it is clear to the patient, the family and colleagues who has ultimate 
responsibility for coordinating the care of the patient.

8.4 Communicate with the broader health 
service system
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Doctors’ actions: 

• Use the correct language and complete paperwork correctly as outlined in Module 5 to ensure 
that all healthcare workers across the Victorian system can understand what your patient has 
communicated to you. 

• If you are unsure whether you have communicated effectively, think about the 2.00am test  
– would another healthcare worker be able to understand what you have written in an emergency 
at 2.00am? 

8.5 Goal: Record advance care plans clearly 
and effectively
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Doctors’ actions: 

• Identify local providers with shared clients and establish common practices for advance care 
planning including how advance care planning information is transferred between health services. 

For example with: 

– primary healthcare organisations

– community and aged care providers

– residential aged care facilities

– ambulance services 

 – private hospitals. 

• Implement advance care plans in practice and advocate for the patient across a range of different 
healthcare services. ‘Have the Conversation’ across the entire health network.

8.6 Goal: Promote advance care planning 
with key external stakeholders



90



91

Healthcare settings: GP practice, hospital, aged care 

Target skills: Confidence, knowing your role 

Time: 15 mins

Module 9: Advance care planning 
in the mental health context
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Patients with long-term mental health conditions are at higher risk 
of developing physical health conditions (Lawrence et al. 2013). 
Likewise, patients with chronic medical conditions are more  
at risk of developing mental health conditions (Clarke 2009). 

A patient requiring mental health treatment can complete both an advance care plan and an advance 
statement, as they are separate documents and both documents can refer to and inform the other. 

 
Person’s receiving mental health services should be involved in all decisions about their 
assessment, treatment and recovery and be supported to make, or participate in, those 
decisions, and their views and preferences should be respected (The Mental Health Act, 
Section 11 1C). 

Advance care planning gives all patients, including those with a comorbid mental illness,  
the opportunity to appoint a substitute decision maker and express their values and preferences  
for future care related to their physical health conditions and preferences. 

An Advance Statement is a new option for compulsory patients created by the Mental Health  
Act 2014. An Advance Statement documents in writing what treatment patients would like in case  
they require compulsory mental health treatment. It is designed specifically for a patient with  
a mental health condition. It sets out their treatment preferences in case they become unwell and 
need compulsory mental health treatment. For some patients, their advance statement may also 
include preferences related to end of life care and treatment. 

Advance Statements takes affect when the patient is receiving compulsory treatment however,  
they are useful at other times to notify doctors about their preferred treatments. 

This module outlines the requirements for writing and implementing an advance statement.

9.1  Advance care planning and advance 
statements
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A patient can make an advance statement under the Mental Health Act 2014 at any time  
provided the person understands what an advance statement is and the consequences of making 
an advance statement. 

The authorised psychiatrist must have regard to the views and preferences of the patient about their 
mental health treatment expressed in their advance statement, when making a treatment decision. 

An advance statement must:

• be in writing

• be signed and dated by the patient making the advance statement

• be witnessed by an authorised witness

• include a statement signed by an authorised witness stating that – 

– in their opinion, the patient understands what an advance statement is and the consequences 
of making an advance statement

– the witness observed the patient sign the advance statement

– the witness is an authorised witness

An ‘authorised witness’ is a registered medical practitioner, a mental health practitioner employed  
in a designated mental health service or a person who may witness a statutory declaration. 

An advance statement will be valid if it meets the requirements outlined above. 

  Follow the communication tips outlined in Module 4 when assisting a patient to complete 
an advance statement 

The Mental Health Act 2014 does not require that a patient make an advance statement in consultation 
with his or her treating team, carer or family. However, it is good practice for a patient’s treating team, 
family and carers to be involved in the process of making an advance statement so that they are aware 
of the patient’s treatment preferences. 

There is no requirement for a patient to have an advance statement. If a patient does not have  
an advance statement or does not wish to make an advance statement, they must be supported  
by the treating team to make or participate in decisions about their treatment. The patient may also 
be assisted by their carer or family members if appropriate. 

9.2 Requirements of advance statements 
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An advance statement sets out a patient’s treatment preferences and may include information about: 

• treatment the patient finds effective

• treatment that has been less effective in the past

• the patient’s views and preferences about treatments. 

Non-treatment related preferences can be provided alongside the advance statement for 
consideration and can be discussed with the patient, their nominated person, carer and other 
support people. However, there is no legal obligation for the authorised psychiatrist to effect  
these preferences. 

An advance statement does not expire unless a new advance statement is made or the patient 
revokes their advance statement. 

It is recommended that a patient considers whether the preferences expressed in their advance 
statement remain current. An advance statement cannot be amended. If a patient’s treatment 
preferences have changed, they must make a new advance statement. If a patient prepares a new 
advance statement, they should make relevant people including their treatment team aware of the 
new advance statement. 

9.3 Content of an advance statement
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An authorised psychiatrist must have regard to a patient’s advance statement whenever they make 
treatment decisions. 

An advance statement will help the authorised psychiatrist make decisions that better align with  
a patient’s treatment preferences. 

9.4 Implement an advance statement
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An authorised psychiatrist may make a treatment decision that is not consistent with the patient’s 
treatment preferences as recorded in the advance statement. The authorised psychiatrist must  
be satisfied that the treatment specified in the advance statement is not clinically appropriate  
or is not a treatment ordinarily provided by the designated mental health service. 

If the authorised psychiatrist overrides a patient’s advance statement, they must tell the patient, 
explain their reasons and advise the patient (or their substitute decision maker where the patient  
is not competent) that they can request written reasons for the decision. 

If requested, the authorised psychiatrist must provide written reasons with 10 business days after the 
request has been made. 

9.5 Override an advance statement
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Revocation of an advance statement means that the patient’s advance statement has no further 
effect. A patient can revoke their advance statement at any time provided they understand what  
an advance statement is, and the consequences of revoking it. 

A revocation must: 

• be in writing and state that the advance statement is revoked 

• be signed and dated by the patient revoking the advance statement 

• be witnessed by an authorised witness

• include a statement signed by an authorised witness stating that – 

– in their opinion, the patient understands what an advance statement is and the consequences 
of revoking it

– the witness observed the patient revoking the advance statement

– the witness is an authorised witness. 

A revocation will be valid if it meets the above requirements. A form to revoke an advance statement 
is available on the Victorian Department of Health website.

An advance statement must not be amended. Instead, if a patient wants to change his or her 
preferences expressed in their advance statement they must make a new advance statement. 

Making a new advance statement automatically revokes any earlier advance statements made  
by that patient. 

9.6 Revoke an advance statement
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A registered medical practitioner, a mental health practitioner or a person who may witness  
a statutory declaration can be an authorised witness. 

An authorised witness is required to state that the patient making or revoking an advance  
statement understands what the advance statement or revocation is, and the consequences  
of making or revoking the advance statement. 

The authorised witness should check the identity of the patient making or revoking the advance 
statement by asking them if they are the patient who is making the advance statement. 

9.7 The role of the authorised witness
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A patient making an advance statement should ensure that the people involved in their treatment 
and care know that they have made an advance statement and where that advance statement can 
be located. A patient may wish to give a copy of their advance statement to their nominated person, 
carer and family. 

The mental health service provider is responsible for ensuring that the existence of an advance 
statement is recorded on the CMI/ODS. 

9.8 Access a patient’s advance statement
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A Nominated Person is chosen by the patient, documented, signed and witnessed to support them 
and represent their views and interests if they become a compulsory patient. 

Any person can be nominated provided they are willing, available and able to fulfil the functions and 
responsibilities of the role. The nominated person is usually someone who is significant in the life  
of the person, such as a family member or carer.

There is no requirement for a patient to have a nominated person. If a patient does not have a 
nominated person or does not wish to make a nomination, they must be supported by the treating 
team to make or participate in decisions about their treatment. The patient may also be assisted by 
their carer or family members if appropriate. 

9.9.1 Nominated persons 
• Appointed under the Mental Health Act 2014

• Supports compulsory patients to participate in decisions about treatment

• Cannot make decisions on behalf of a patient

• Cannot refuse medical treatment 

9.9.2 Role of the doctor
1. You need to know that to be considered valid, a patient’s Advance Statement must be signed  

by an authorised witness (a doctor, a mental health practitioner, or a person who may witness  
a statutory declaration). 

2. When requested to sign an Advance Statement as an authorised witness, a statement must  
be included by you that: 

• in your opinion, the patient understands what an advance statement is, and the 
consequences of making the statement; and 

• the patient signed the advance statement in your presence as a witness 

3. In the event that a patient wants to revoke their advance statement (which they may do  
at any time) and you are requested to be an authorised witness, a statement must be included 
by you that: 

• in your opinion, the patient understands the consequences of revoking the advance 
statement; and 

• the patient signed the revocation of the advance statement in your presence as a witness 

4. You need to know that if a patient makes a new Advance Statement, it automatically cancels the 
old Advance Statement.

5. You need to be aware that that an Advance Statement cannot be amended and that the patient 
will have to write a new one.

9.9. Nominated persons under the Mental 
Health Act 2014 (mainly for patients requiring 
compulsory mental health treatment) 
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9.9.3 Role of the authorised psychiatrist
1. Know that the requirements for the authorised psychiatrist to consult with and inform the 

nominated person and carers apply or become ‘active’ only when a consumer becomes  
a compulsory patient under the Mental Health Act 2014. 

2. The Nominated Person must be informed when:

• a patient’s right to communicate is restricted 

• a patient is absent without leave from a designated mental health service 

• a patient’s leave of absence is granted, varied or revoked

• an Assessment Order (AO), Court Assessment Order, Temporary Treatment Order (TTO)  
or Treatment Order is made, varied, revoked or expires

• a Court Assessment Order is completed 

• on commencement of the use of a restrictive intervention (the nature of the restrictive 
intervention and the reason for using it)

• the second psychiatric opinion report is made (and reasonable steps must be taken  
to provide the nominated person with a copy of the report) 

• the Chief Psychiatrist reviews a patient’s treatment following an application for review after  
a second psychiatric opinion report is made(and reasonable steps must be taken to notify  
the nominated person of the outcome of the review in writing) 

• the Chief Psychiatrist makes a written direction to a designated mental health service  
in respect of the mental health services provided to the patient 

• the Mental Health Tribunal lists a matter for hearing 

• the Mental Health Tribunal grants or refuses to grant an application for the performance  
of electroconvulsive treatment 

• the Secretary to the Department of Justice grants, varies or revokes monitored leave for  
a security patient 

• a security or forensic patient is received at or taken to another designated mental health service

• a security patient is discharged as a security patient. 

3. The authorised psychiatrist must, to the extent that it is reasonable in the circumstances,  
hear and think about the views of the Nominated Person when: 

• a temporary Treatment Order or Treatment Order is made, varied, revoked or expires

• the setting of a Temporary Treatment Order or Treatment Order is determined or varied

• the Mental Health Tribunal makes a Treatment Order and determines its setting

• an authorised psychiatrist grants, varies or revokes a patient’s leave of absence 

• an authorised psychiatrist makes a treatment decision for a patient, including a decision about 
medical treatment 

• a psychiatrist gives a second psychiatric opinion (the psychiatrist must also take reasonable 
steps to provide the nominated person with a copy of the report)

• the Chief Psychiatrist reviews the treatment of a patient following an application for review after  
a second psychiatric opinion is provided (the Chief Psychiatrist must also ensure that reasonable 
steps are taken to notify the nominated person of the outcome of the review in writing) 

• the authorised psychiatrist makes an application to the Mental Health Tribunal to perform  
a course of electroconvulsive treatment on a patient or young person
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• the Secretary to the Department of Justice grants, varies or revokes monitored leave for  
a security patient 

• the authorised psychiatrist determines whether a security or forensic patient will be taken  
to another designated mental health service 

• an application is made to the Mental Health Tribunal to transfer a compulsory patient  
to an interstate mental health facility 

4. The authorised psychiatrist must provide the Nominated Person with a copy of the following 
documents at critical points in the patient’s treatment: 

• a copy of an Assessment of Temporary Treatment Order (or varied Order); and

• the relevant Statement of Rights; and

• a copy of a second psychiatric opinion report. 

5. An authorised psychiatrist can override an Advance Statement if they believe that the treatment 
a patient would like is not clinically appropriate, or if the treatment is not available to the treating 
team. 

 In the event that an Advance Statement is overridden, the authorised psychiatrist must: 

• tell the patient about their decision; and

• give the patient reasons for the decision; and

• tell them that they can ask for written reasons. Where the patient asks for written reasons,  
the authorised psychiatrist has to give these to the patient within 10 business days. 
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